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Section  i. 


Nature  of         A  CONDITION  is  a  qualification  or  reftriaion 
*^'*  annexed  to  a  conveyance  of  lands,  whereby  it  is 

1  Inft.  201  tf.  . ,    •     ,       .         r  .     ,  , 

Shep.  Tou.      provided,  that  in  cafe  a  particular  event  does,  or  does 

not  happen,  or  in  cafe  the  grantor  or  grantee  does,  or 
omits  to  do,  a  particular  ad,  an  eflate  (hall  commence, 
be  enlarged,  or  defeated.  Conditio  dicitur  cum  quid  in 
cafum  incertum  qui  poteji  tendere  ad  ejfe  aut  non  ejfe 

Hob.  170.  S  2*  A  condition  annexed  to  an  eftate  given,  is  a 

divided  claufe  from  the  grant,  and  therefore  cannot 
fruftrate  the  grant  precedent,  neither  in  any  thing  ex- 
prefled,  nor  in  any  thing  implied,  which  is  of  its  nature 
incident  to,  and  infeparable  from  the  thing  granted. 

Expreflcd.  %  3.  Conditions  are  either  in  deed,  that  is,  exprefled 

lit.  fl325*      in  the  deed  by  which  they  are  created,  or  elfe  in  law, 

that  is,  implied  by  the  common  or  ftatute  law.  Thus, 
where  a  feofi&nent  or  leafe  is  made,  referving  rent  pay- 
able at  a  certain  day,  with  a  proviib  that  if  it  is  not 
paid  the  feoffor  may  re-ei^ter,  this  is  a  condition  ex- 
preffed. 

Implied.  S  4*  Conditions  implied  are  thof^  which  are  created 

by  the  common  or  ftatute  law,  without  any  exprefs 

words* 


•  / 


*  ' 
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tirdtds.    Thus,  to  the  grant  of  every  dlate  is  annexed   Lit.  f.  325. 
by  lav  a  condidon  implied,  that  die  grantee  ihall  not 
comxoit  felony  or  treafon. 

§  5*  Lord  Coke  &y5,  that  there  i$  a  condition  in  law  i  lafl.  233  b. 
annexed  to  every  ellate  ta3  after  -poffibilityy  by  the 
curtefy,  in  dower,  for  life  or  years,  that  if  the  tenants 
of  thefe  eftates  alien  in  fee,  or  tlaim  a  greater  eftate  ia 
a  court  of  record,  they  ihall  forfdt  their  eftates,  and  the 
peifons  in  remainder  or  reverfion  may  enter. 

%  6.  Conditions  are  alfo  precedent  or  fubfequent.    Precedent  or 
Wtere  a  condition  muft   be  performed  before  the    "  ^^"^^ 
eftate  can  commence,  it  is  called  a  condition  precedent ;   237««  n.i.  ' 
but  where  the  effed  of  a  condition  is  either  to  enlarge^ 
or  defeat  an  eftate  already  created,  it  is  then  called  a 
ctmdition  fubfequent. 

r 

5  7.  -/f.  being  tenant  for  life,  with  the  reverfion  in  Spring  r. 
fee  to  R.,  they  agreed  to  levy  a  fine,  and  that  it  fhould  Sb^'i'i  J.^""* 
inure  to  the  ufe  of  A.  and  his  heirs,  if  R.  did  not  pay 
10  J.  to  A.  on  the  loth  of  September^  and  if  he  did  pay, 
^len  to  the  ufe  of  A.  for  life,  and  after  to  the  ufe  o(R. 
in  fee :  this  was  held  to  be  a  condition  fubfequent ;  fo 
that  J^.  had  an  eftate  in  fee  till  R.  paid  the  1 0  j.  be- 
caufe  there  was  a  day  limited  for  the  payment  of  the 
to  s. ;  and  the  fubfequent  words  fhewed  the  intent  to 
be  that  A,  fhould  have  an  eftate  in  fee  till  the  10  s. 
t^aid. 

$  8.  A  Qppyholder  in  borough  Englijh  Surrendered  Edwards  t. 
«» ihe  ufe  «f  hinr^lbr  life,  and  o^  to  ihe  uf«  of  his  ^*i^^^, 

B2  eldelt 
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eldeft  fon  and  his  heirs,  if  he  lived  to  the  age  of  ii  j 
provided  and  upon  condition  that  if  he  died  before  21, 
it  fhould  remain  to  the  furrenderor  and  his  hein.  It 
was  refolved,  that  though,  by  the  firft  words,  it  feemed 
to  be  a  condition  precedent,  yet,  upon  all  the  words 
taken  together,  it  was  not ;  but  a  furrender  to  the  ufe 
of  the  eldeft  fon,  to  be  defeated  upon  a  condition  fub- 
fequent. 

§  9*  Where  a  particular  eftate  is  limited  with  a  con* 
dition  that  upon  the  performance  of  a  certain  adt,  or 
the  happening  of  a  certain  event,  the  perfon  to  whom 
the  eftate  is  limited  fhall  thereupon  have  a  larger  eftate 
than  what  was  originally  limited  to  him ;  fuch  a  condi^ 
tion  is  precedent  good  under  certain  circumftances, 
which  will  be  ftated  in  Title  16.  Remainder. 

J  Term  Rep.        $  1 0.   It  was  laid  down  in  a  modem  cafe  by  the 
^^^'  Court  of  King's  Bench,  that  there  were  no  precife  tech- 

nical words  required  in  a  deed  to  make  a  ftipulation, 
a  condition  precedent,  or  fubfequent  ;  neither  did  it 
depend  on  the  circumftance  whether  the  claufe  was 
placed  prior  or  pofterior  in  the  deed,  fp  that  it  operated 
as  a  provifo  or  covenant :  for  the  lame  words  had  been 
conftrued  to  operate  as  either  the  one  or  the  other, 
2B>r.  &Puli  according  to  the  nature  of  the  tranfaftion.  And  in 
^'  ^'^5-  anotlier  modem  cafe,  the  Lord  Chief  Juftice  of  the 

Common  Pleas  (Lord  Eldon)  is  reported  to  have  faid, 
**  I  take  it  to  be  fully  fettled,  that  a  condition  is  to  be 
*^  conftrued  to  be  precedent  or  fubfequent  as  the  intent 
"  of  the  teftator  may  require.'*  And  Mr.  Juftice  Heatb 
added,  <^  It  has  been  truly  faid,  that  there  are  no  tecb- 

«*  nical 
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^  nical  words  by  which  a  condition  precedent  is  dif- 
<«  dnguiihable  from  a  condition  fubfequent ;  but  that 
^*  each  cafe  i$  to  receive  its  own  peculiar  conftrudion 
**  according  to  the  intent  of  the  devifor.  The  queftion 
^^  always  is,  whether  the  thing  is  to  happen  before  or 
^  after  the  eflate  is  to  veft ;  if  before,  the  condition  is 
*^  precedent,  if  after,  it  is  fubfequent/' 


I  %« 


^  1 1.  A  condition  in  deed  may  be  annexed  to  every  To  what 
fpecies  of  eftate  and  intereft  in  real  property:  to  an   Eftatcsaa- 
eftate  in  fee,  an  eflate  tail,  for  life,  or  for  years,  in  any 
lands  or  tenements* 

$  1 3.  As  to  tlungs  executed,  a  condition  muft  be   At  wha^ 
created  and  annexed  to  the  eflate  at  the  time  of  the      ^^^ 
making  of  it,  and  not  at  any  time  after,  ^  '  ^^ 

%  13.  In  a  celebrated  cafe,  which  was  heasd  in  par^  ^ot.  Pari. 
liamcnt  2  Rich.  2.,  it  appeared  that  Edw.  3.  had  made  '^^-S-  pa-^^- 
a  feoffment  in  fee  to  the  Did^e  of  Lancajier  and  others, 
without  any,condition ;  and  afterwards  he  required  the 
truflees  to  perform  certain  conditions.  All  the  judges 
and  ferjeants  being  fummoned,  and  required  to  give 
their  opinions  on  this  cafe,  declared,  that  the  feoffees 
.  were  not  obliged  to  perform  the  conditions ;  becaufe 
they  were  not  expreffed  at  or  before  the  time  when  the 
feoffment  was  made* 

$  14.  But  as  to  things  executory,  fuch  assents,  an«   i  infi.  357  «• 
noities,  &fr.  it  is  held,  that  a  conveyance  of  them  may 
be  reftrained  by  a  condition  cheated  after  the  execution 
of  fuch  conveyance* 


A  Condition 
mud  defeat 
the  whole 
Eflatc. 

X  Rep.  S6h. 
6— —  4o3. 

Jermin  t. 
Arfcotty 
I  Rep.  85  a. 
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S  15.  It  18  a  rule  of  law,  that  a  condition  mail  de* 
feat  or  determine  the  whole  of  the  cilate  to  which  it  is 
annexed^  and  not  deterraxne  it  in  part  only,  and  l^tve. 
it  good  for  the  reiidue. 

§  1 6.  In  confequence  of  this  principle^  it  has  been 
adjudged,  that  a  condition  ta  determine  an  eftate  tail, 
as  if  the  tenant  in  tail  were  dead,  was  void ;  becaufe 
the  death  of  a  tenant  in  tail  did  not  determine  the  eftate 
tail,  but  his  death  without  iflue. 


Can  only  be  §  17,  A  condition,  or  the  benefit  of  a  condition 
the  Donor,  Can  only  be  referved  to  the  donor,  feoffor,  or  leflbr, 
ilnft.  314^^   and  their  heirs^  and  not  to  a  ffaranger.    For  it  is  a 

maxim  of  law,  that  nothing  which  lies  in  adion,  entry^ 
or  re-entry,  can  be  granted  over,  in  order  to  difcou- 
rage  maintenance  and  litigation.  And  where,  in  the 
creation  of  a  condition,  no  words  of  limitation  are 
mentioned,  the  law  will  referve  the  benefit  of  the  con- 
ditioa  to  die  heirs  of  the  donor,  feoffor,  or  leflbr ; 
'  for  as  ^pfe  are  the  perfons  prejudiced  by  the  difpofi- 

don^  it  is  btit  reafonable  that  diey  fhould  be  entitled 
to  the  fame  means  of  recovering  the  eftate,  as  their 
anceftors. 


Lit*  C347. 


5  18.  Thus,  UHkton  fays,  if  a  man  lets  land  (o 
anQther  for  life,  by  indentvu-e,  rendering  rent,  with  a 
condition,  of  re  entry  in  defiiult  of  payment.  If,  after- 
wards, the  feoffor  grants  the  reverfipn  to  a  ftranger, 
and  the  tenant  for  life  attorns,  fuch  gmntee  cannot 
take  advantage  of  the  condition,  as  the  leflbr  or  his 
heirs  might  have  done^  if  the  revetfion  had  continued 

in 
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in  him.  By  Ae  ftatutc  33  Hen.  8.  c.  34.,  grantees  of 
reverfions  and  privies  in  eflate,  are  enabled  to  take  ad- 
vantage of  the  breach  of  conditions ;  of  which,  an 
account  will  be  ^ven  in  the  next  Chapter. 

^19.  Conditions  are  fometimes  void  in  their  crea-  What  Gm- 

tion,  as  where  fomething  is  required  to  be  done  which  ^q{^  ^^ 

is  contrary  to  the  divine  law,  or  to  the  municipal  law  j  infL  206  f • 
of  the  country. 

§  20.  All  the  inftances  of  conditions  9gainft  law  are  Coiidiuoiii 

reducible  under  one  of  thefe  heads :  ift.  To  do  fome^      ^  ,„ 

1  P.  Wm«t 

thing  that  is  malum  infe^  or  malum  probibitupi.  2d,  To  189* 
omit  the  doing  of  fomething  that  is  a  duty.  3d,  To 
encourage  fi^ch  crimes  and  omillions.  Such  conditions 
as  thefe  the  law  will  always,  and,  without  any  regard 
to  circun^ftapces,  defeat ;  being  concerned  to  remove 
all  temptations  and  inducements  to  thofe  crimen 

5  21.  A  condition  repugnant  to  the  nature  of  the  Repugnant 

eftate  to  which  it  is  smnexed,  is  void  in  its  c£$ation«  ^^  ^f  ^^ 

Thus,  a  feo^ent  in  fee,  upon  condition  that  the  ^ft^te. 

feoSee  ihall  not  take  the  profits,  is  repugnant  and  iInft-ao<5*. 
againft  law,  and  the  eftate  given  is  abfolute. 

S  22.  A  leafe  was  made  to  A.  B.  and  C ;  provifo.  Moor  t. 
that  if  C.  (bould  demand  ^y  profits  of  the  lands,  or  a  l^n.  13a. 
enter  into  the  fame  during  the  life  of  A.  or  jff.,  (who 
were  his  father  and  mother),  that  then  the  eftate  li- 
mited, to  C.  by  the  lame  indenture  ihould  ceafe  and  be 
VlOff^  void*    It  was  held  by  the  court,  that  this  con« 

B  4  dition 
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dition  and  provifo  was  utterly  void,  for  it  was  contrary 
to  the  eUate  limited  before. 

^l^»  343  '•        5  2  !•  A  condition  annexed  to  the  rift  of  an  eftatc 

JcDk.243,  .  . 

tail,  that  the  donee  Ihall  not  marry,  is  void ;  for,  with* 

out  marriage,  he  cannot  have  an  heir  to  his  body. 

But  it  would  be  otherwife,  if  fuch  a  condition  were 

annexed  to  the  grant  of  an  eftate  in  fee-fimple,  for, 

in  that  cafe,  a  collateral  heir  may  inherit* 

Lit.  f.  560.  §  24.  A  condition  annexed  to  an  eftate  in  fee-fimple, 

^1.      '    *.     that  the  tenant  (hall  not  alien,  is  void,  being  repugnant 

to  the  eftate  given.    For  a  power  of  alienation  is  an 

incident  infeparably  annexed  to  an  eftate  in  feefimple. 

Lit.  t.i/Su     But  a  condition,  that  a  tenant  in  fee-fimple  fhall  not 

alien  to  a  particular  perfbn,  is  good;  for,  Littleton 
fays,  fuch  a  condition  does  not  take  away  all  power  of 
alienation. 

X  Inft.2a3i.        S  ^5-  If  ^  feoffment  be  made  in  fee,  upon  condition 

that  the  feoffee  (hall  not  alien  in  mortmain,  this  is  a 
good  condition ;  becaufe  fuch  alienation  is  prohibited 
by  law ;  and,  regularly,  whatever  is  prohibited  by 
law,  may  be  prohibited  by  condition.  And  Lord  Coke 
obferves,  that,  in  ancient  deeds  of  feoffment  in  fee, 
there  was  a  claufe,  "  ^ed  licitum  Jit  donatori  rem 
^  daianij  dare  vel  vendere  cut  voluexit^  exceftis  viris 
^  religiojis^  etjudais*^ 


Lit.  f.  36a.  §  26.  If  lands  be  given  in  tail,  upon  condition, 

that  neither  the  tenant  in  tail,  nor  his  heits,  (ball  alien 

ia 
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in  fee  or  in  tail,  or  for  the  term  of  another's  life,  but 
only  for  their  own  lives,  fuch  a  condition  is  good  ;  for 
all  thefe  alienations^  are  contrary  to  the  flatute  De  Ponis 
Ccnditionalibus. 

But,  if  an  eftate  tall  be  created  with  a  conditipn,   '  loft.  123^, 
that  the  tenant  in  tail  fliall  not  fuffer  a  common  re- 
covery, the  condition  is  void j  becaufe  the  right  to  fuffer   Vid<  Tit.  56, 
a  common  recovery  is  dsx  incident  infeparably  annexed 
to  an  eftate  tail. 

< 

%  2j.  John  Blunt  devifed  real  eftates  to  his  coufia^^  Ringr  t. 
John  Harris  ior  life,  remainder  to  the  iffue  male  of  ;vmb.R/370. 
John  Harrisj  and  to  his  and  their  heirs,  fhare  and 
fliare  alike,  and,  for  want  of  fuch  iffue,  to  the  iifue 
female  of  John  Harris  and  her  and  their  heirs,  remain* 
der  over  j  with  a  provifo,  that  if  John  Harris  or  his 
iflue  fhould  alienate,  mortgage,  or  incumber,  or  com« 
mit  any  ad  or  deed  whereby  to  alter,  change,  charge, 
or  defeat  the  faid  bequefts,  they  ihould  pay  2qoo  /«  to 
the  perfon  who  ought  to  take  next  by  means  of  the 
faid  limitadons.  John  Harris  having  two  daughters, 
\^  and  they  joined  in  fuffering  a  recovery. 

Lord  Keq}er  Henley^  after,  taking  time  to  confider, 
delivered  his  opinion,  that  John  Harris  took  an  eftate 
tailj  and  that  the  prdviip  was  repugnant  to  the  eftate. 

S  28.  Lord  Coke  fays,  that  although  a  condition  re*  Whether,  tt 

pugnaiit  to  the  nature  of  the  eftate  granted  is  void,  yet  ^  Bond  i*  ** 

that,  in  all  fuch  cafes,  a  bond,  by  which  the  obligor  good. 

isTel(rained  from  doing  that  which  the  nature  of  the  « lnft.ao6*. 

eftate 
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eftate  granted  entitles  him  to  do,  will  be  good*  Thut, 
if  a  feoffee  becomes  bound  in  a  bond^  not  to  take  the 
profits  of  the  land,  or  not  to  alien.  Lord  Coke  fays, 
that  fuch  a  bond  would  be  good, 

%  29.  This  dodrine  appears  quefUoni^le^  as  it  oSsrs 
an  obvious  mode  of  reftraining  a  perfon  from  thoie 
rights  over  an  eftate  which  the  conunon  law  gives  him» 
and,  confequently,  fruftrates  the  common  law,  as  fully, 
as  if  a  condition  of  this  kind  were  allowed  to  be  in* 
ferted  in  a  conveyance  of  land :  and,  in  fome  cafes,  it 
feems  not  to  have  been  allowed* 


jervif  ▼•  §  30.  Thus,  where  A.  fettled  lands  on  B.  in  tail, 

a  Vera '25 1,    remainder  to  his  own  right  heirs,  and  took  a  bond 

from  B.  not  to  commit  wafte ;  the  bond  being  put  in 
fuit,  it  was  decreed  to  be  delivered  up  to  be  cancelled ; 
and  the  court  laid,  it  was  an  idle  bond. 


jenk.  120.  $  31.  There  sm,  bowevtf,  feveral  cafes,  in  which 

Freenan  v.  bonds  of  this  fort  haye  been  held  good.  And  one,  in 
^  Vera.  333.  ^hich  a  covenant  by  a  tenant  in  tail  not  to  fuffer  a  re- 
Prcc.  10  Cha.   ^Qygyy^  ^j^3  conlidere4  as  binding  on  the  affets  of  the 

covenantor. 


Tenant  for  %  3^^  It  was  formerly  held,  that  if  a  leafe  was  made 

Kftrabed**"  ^®  *  "*^  ^^  ^8  alBgns,  he  could  not  be  rcftrained 
from  Alien-     from  alienation :  but  if  the  word  affigns  had  been 

omitted,  he  micrht  then  be  rcftrained*  It  is,  however, 
ilnil,2O40.  laid  down  by  Lord  C<9i^,  that  if  $i  Biiin  made  a  ]€afe  £ir 
?'3  *•  life  Qt  years,  -mh  a  condi4os>  thitt  tl)^  Icfle^  Ibould 

9Qt 


not  grant  over  bis  eftate,  or  let  the  lands  to  any  other 
perfon,  it  would  be  good 

5  33.  A  leafe  was  made  for  years,  upon  condition  MoreV  cafe, 
that  the  Icflee,  his  executors  or  affigns,  fliould  not  ^^^•^**-*^- 
afien  without  aflent  of  the  leffor.  The  leffite  died  in- 
teftate ;  and  the  ordinary  granted  admimftration  to 
y.  S.J  who  aiSgned  without  licence.  It  was  adjudged 
that  the  condition  was  broken,  for  he  was  an  affignee 
in  law. 


S  34-  A  condition  ^xmextd  to  an  eftate  for  years,  Beny  t. 

that  if  the  leflee,  his  executors  or  affigns,  did  demile  Cro.'^filiz. 

the  lands  for  more  than  from  year  to  year,  that  dien  33  (•     ^ 

'  y       '  ^  Contrii  Fox 

the  leafe  fhould  ceafe,  and  be  void ;  was  held  to  be  ▼.  Swana, 

brcJceh  by  a  devife  of  the  leafe,  by  the  leilee  to  his 

fon. 


S  35.  Gmdicions  of  thu  kind  being  in  reftraint  of  Suc&  Con- 
afienatbn,  are  not  favoured  in  law,  but  are  conftnied  ft,!^edl^tT. 
ftridly  in  fiivour  of  the  lefiee.  It  has,  therefwe,  bet» 
determined,  that  a  condition  of  this  fort  only  z^edm 
the  firft  leflee,  but  does  not  extend  to  his  affignee ;  fo 
that,  if  a  leflee,  who  is  reftrained  firom  alienatba  t>y 
a  conc&ion  of  this  kind,  afligm  over  his  term  wicb  die 
ccmfentof  the  leflbr,  fuch  affignee  may  affiga  to  aay 
other  perfon,  wi^ut  any  farther  confent* 


S  36.  The  prefident  and  fcholan  of  a  college  at  Dumpor't 
Oiford^  tAade  a  leafe  for  years  to  one  Bclde^  witft  a  ^^ 
provHb,  that  the  leflee,  or  hisaffigns,  fhould  not  aUea 
^  pitaifa  to  any  9^^  tfi'^tic  the  Q^e* 

cial 
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cial  licence  of  the  leflbrs.  Afterwards,  the  leflbrs,  by 
their  deed,  licenfed  the  leflee  to  alien  or  demife  the 
land,  or  any  part  of  it,  to  any  perfon  or  perfons  what- 
ever. The  leflee  affigned  the  term  to  onq  Tabbe^  who 
devifed  it  to  his  fon,  who  was  alfo  his  executor.  The 
Ion  entered  generally,  and  died  inteflate,  and  his  ad- 
miniftrator  aiEgned  the  term  to  the  defendant.  The 
preiident  and  Scholars  entered  for  the  condition 
Ijroken, 

It  was  refolved,  that  the  alienation  by  licence  to 
^abbiy  had  determined  the  condition,  fo  that  no  alien-^ 
ation  afterwards  made  by  him,  could  be  a  breach  of  the 
provifo,  or  give  the  leflbrs  a  right  of  entry ;  for  the 
lefibrs  could  not  difpenfe  with  an  alienation  for  one 
,  time,  and  thz^t  the  fame  eftate  ihould  remain  fubjed  to 
.    the  provifo  after. 

^Twchcot  T.        §  ^j^  George  Fox  J  lefTee  for  99  years  by  indenture 
jac'igs/       rendering  rent,  covenanted,  that  he  would  not  alienor 

affign  his  term,  or  any  part  thereof,  to  any  but  hk 

brothers. 

« 

I^e  leflee  afligned  this  term  to  one  of  his  brotheis^ 
who  afligned  it  over  to  a  ftranger.  It  was  determinedt 
I  ft.  That  this  was  a  condition,  not  a  covenant  j  and,^ 
^,  That  the  aflignee  was  not  within  the  condition^ 
but  might  alien  to  whom  he  pleafed« 

* 

Fozv.Smno,       $  38.  Where  a  leflee  for  years  covenanted  with,  the 
Stj-  483.        leSor  not  to  aflign  over  his  term,  without  the .  kflbr't 

xanfent  iii  writing,  and  afterwards^p  without  fuch  con* 

fent, 
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fent,  devifed  the  term  to  J.S.;  it  was  fidd,  that  thii 
tifas  not  a  breach  of  the  covenant,  for.  a  devife  was  not 
aleafe« 

'  §  39.  Where  there  is  a  provifo  or  condition  ia  a 
leafe,  that  the  leflee  Ihall  not  affign  it  over,  without 
the  permiflion  of  the  leflbr,  an  underleafe  has  been'  ad* 
judged  not  to  be  within  the  provifo. 

5  40.  In  a  leafe  for  a  i  years,  there  was  a  covenant  Cmfoe  t^ 
from  the  lefiee,  that  he  would  not  **  afSgn,  transfer,    ^"wilf.  R. 
**  or  fet  over,  or  otherwife  do  or  put  away  the  faid   l?^'I^^^^ 
**  indenture  of  demxfe,  or  the  premifes  thereby  de- 
**  mifed,  or  any  part  thereof,  to  any  perfon  or  perfons 
<*  whomfoever,  without  the  licence  and  confent  of  the 
«  leffor.'* 

The  leflee  demifed  the  premifes  for  14  years  without  ' 

any  licence,  and  the  court  declared  that  this  underleafe 
was  not  a  breach  of  the  condition,  for  the  courts  had 
always  looked  nearly  into  thefe  conditiohs. 

§  41.  But  if  a  leafe  contains  a  provifo,  that  the  leflee.    Roe  r. 
his  executors  or  adminiftrators,  Ihall  not  let,  fet,  or   ^  j>^^^  ^^^ 
aflign  over  the  whole,  or  part  of  the  premifes,  without   4^5- 
leave  in  writing  of  the  leflbr,  on  pain  of  forfeiting  the 
leafe,  an  adminiftrator  of  the  leflee  cannot  make  an 
underleafe. 

5  42.  A  provifo  in  a  leafe  for  years,  that  the  land*   ^  ^eafe  may 
lord  Ihall  renter  on  the  tenant's  committing  an  aft  of  Jjf^j^'^^^f 

bankruptcy 
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bankruptcy  whereon  a  commiffion  fliall  jflue,  has  bem 
held  to  be  good. 


Roe  ▼.  GaU         §  43.  It  was  found  by  fpedal  verdid,  that,  in  a  leafe 
Rcp«  133^™    ^'  ^'  y^^'^  ^  proyilb  was  inferted,  that  if  the  IdTee, 


ezecuton,  or  adminiftrators,  flKmld  commit  any 
aft  of  bankruptcy ,  witfiin  the  intent  and  meaning  of 
any  ftatutes  made  or  to  be  made  in  relation  to  bank- 
ruptSt  whereon  a  commiflion  fhould  iflue,  and  he  or 
they  fhould  be  found  or  declared  to  be  a  bankrupt  or 
bankrupts,  then  it  (hould  be  lawful  for  the  lefibr  to 
re-enter. 

The  leflee  became  a  bankrupt,  and  the  queftion  was, 
whether  the  leafe  was  therd>y  determined. 

Mr.  Juftice  AJhbur/i  obfenred,  that  the  general  prin- 
ciple was  dear,  that  the  landlord  having  the  jus  dif- 
fonendi,  might  annex  whatever  condition  he  pleafed  to 
bis  grant,  provided  it  was  not  illegal,  or  unreafonable* 
Then,  was  this  provifo  contrary  to  any  exprefs  law; 
or  fo  unreafonable,  as  that  the  law  would  pronounce 
it  to  be  void?  That  it  was  not  againft  any  pofitive 
law^  was  admitted ;  ami  no  cafe  had  decided  it  to  be 
illegal.  It  remained  to  be  confidered,  whether  it  was 
void  or  unlawful,  as  againfl  reafon  or  public  policy. 
h  did  not  appear  to  be  againft  either.  Firft,  it  was 
reafonable  that  a  landlord  Ihould  exercife  his  judgmeoCj 
with  refpeft  to  the  perfon  to  whom  he  trufted  the  ma- 
nagenient  of  his  eftate :  a  covenant,  therefore,  not  to 
idO^  was  k^ :  covenants  to  that  effed  were  Ase* 

qucotly 
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quentty  inferted  in  leafes,  and  ejedments  every  day 
brought  on  a  breach  of  fuch  covenants.  The  land- 
lord might  very  well  provide  that  the  tenant  fhduld 
not  md&e  hisi  liable  to  any  ri(k  by  a  voluntary  aflign- 
ment)  or  by  any  ad  which  obliged  him  to  relinquiih 
the  pofleffion.  If  it  was  reafonable  for  him  to  reftrain 
the  tenant  from  afligning,  it  was  equally  reafonable  for 
him  to  guarcl  againft  fuch  an  event  as  bankruptcy ; 
becaufe  the  confequence  of  it  was,  an  affignment  of 
the  property  into  other  hands.  Perhaps  it  might  be 
more  neceflary  for  the  landlord  to  guard  againft  the 
latter  event,  as  there  was  greater  danger  to  be  appre- 
hended  in  that,  than  in  the  former  cafe.  Perfons  who 
were  put  into  pofieflion  under  a  commiflion,  were  flill 
left  likely  to  take  proper  care  of  the  land,  than  a  pri* 
vate  affignee  of  the  firft  tenant.  Neither  was  there 
any  reafon  of  public  policy  to  be  urged  againft  allow- 
ing fuch  a  pfovifo :  it  conduced  to  the  fecurity  of 
landldrds,  which  could  never  be  urged  as  a  ground  of 
ob]e£don  on  that  head.  He  was,  therefore,  of  opi- 
nion, that  it  was  a  valid  provifo. 

Mr.  Jufiace  BuUer  faid— This  cafe  had  been  argued 
on  general  principles  of  inconvenience,  becaufe  the 
poffeffion  of  an  eftate  on  fuch  terms,  enabled  the  te- 
nants to  hold  out  falfe  colours  to  the  world ;  but  that 
obfervation  did  not  s^ply  to  the  x:afe  of  land  ;  for  a 
creditor  would  not  rely  on  the  bare  pofTeiHon  of  the 
land  by  the  occupier,  unlefs  he  knew  what  fort  of  in- 
tereft  he  had  in  it.  If  he  were  defirous  of  knowing 
that,  he  muft  look  into  the  leafe  itfelf,  and  there  he 
would  find  the  prdvifo>  that  the  tenant's  intereft  would 

8  be 
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btf  forfeited  in  cafe  of  his  bankruptcy.    The  ftock 
ttpoa  the  bxm  might  indeed  induce  a  credit,  but  that 
would  not  govern  the  prefent  cafe.     It  was  next  urged, 
that  this  was  equivalent  to  a  provifo,  that  the  leafc 
Aiould  not  be  feized  under  a  commiffion  of  bankrupt* 
The  defendant's  counfel  having  firft  fuppofed  the  leafe 
to  be  granted  abfolutely,  for  a  certain  term,  and  then, 
that  a  fubfequent  provifo  was  added  to  that  effe&. 
Such  a  provifo  as  that,  indeed,  would  be  bad,  becaufe 
it  would  be  repugnant  to  the  grant  itfelf ;  but  here, 
there  was  an  exprefs  limitation,  that  the  leafe  fbould 
be  void  upon  the  fa£k  of  the  leffee's  becoming  a  bank* 
rupt.     It  was  clear  that  the  landlord,   in  this  cafe, 
parted  vdth  the  term  on  account  of  his  perfdnal  confi- 
dence in  the  tenant ;  that  was  manifeftly  the  cafe  in  all 
leafes  where  claufes  agaiqft  alienation .  were  inferted. 
The  landlord  perhaps  relied  on  the  tenant's  honoily, 
or  he  approved. of  his  ikill  in  farming,  and  thought  he 
-would  take  more  care  of  the  farm  than  another,  and, 
therefore,  he  4iad  a  right  to  guard  againfl  the  event  of 
the  eilate's  falling  into  the  hands  of  any  other  perfon, 
who  might  not  manage  it  fo  well  as  the  original  tenant. 
Suppofe  a  leafe  were  made  for  a  i  years,  on  condidon 
that  the  tenant  fhould  fo  long  continue  to  occupy  the 
land  perfonally,  there  could  be  no  objection  made  to 
fuch  a  condition,  for  the  perfonal  confidence  was  the 
very  motive  of  granting  the  leafe,  and  that  was  like  the 
prefent,  cafe.     If  fuch  a  provifo  as  this  were  inferted  in 
very  long  leafes,  it  would  be  tying  up  property  for  a 
confiderable  length  of  time,  and  would  be  open  to  the 
objeftion  of  creating  a  perpetuity.     But  the  principal 
ground  was,  tliat  this  was  a  ftioulation,  not  againftlaw, 
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not  regugnant  to  any  thing  dated  in  the  former  part  of 
the  leafe,  but  merely  a  ftipuladon  againft  the  ad  of  the 
leflee  himfelf^  which  it  was  competent  for  the  leflee  to 
make. 

The  court  refolved  that  the  condition  was  good. 

§  44.  Where  a  leflee  covenanted  not  to  alien  or  tranf-   A  Sak  by 
fer  away  his  leafe,  and  afterwards  granted  a  warrant   }^Z'^ 
of  attorney  to  confefs  judgment  on  which  the  leafc  was   -Alienation. 
taken  in  execution  and  fold,  it  was  held  not  to  be  a 
forfeiture  of  the  leafe.  -    ^ 

5  45.  On  a  trial  in  ejedment,  a  verdid  was  found   Doc  ▼.  Carter, 
for  the  leffor  of  ^he  plaintiff,  fubjed  to  the  opinion  of  57. 
the  court  on  the  following  cafe. 

The  leffor  of  the  plaintiff  demifed  the  premifes  by 
leafe>  ia  which  there  was  a  covenant,  that  the  leffee^ 
his  executors,  adminiflrators,  or  afligns,  fhould  not 
let,  fet,  affign,  transfer,  make  over,  barter,  or  ex- 
change, or  otherwife  part  with  the  leafe,  or  the  lands, 
or  any  part  thereof,  to  any  perfon  or  perfons  what- 
ever^ without  the  fpecial  licence  and  confent  of 
the  leffor,  his  heirs  or  afligns,  with  a  power  of  re- 
entry in  cafe  of  alienation.  A  creditor  of  the  leffee 
for  a  juft  debt  took  from  him  a  warrant  of  attorney 
to  confefs  judgment,  upon  which  a  judgment  was  en- 
tered, and  the  leafe  was  fold  by  execution  to  a  perfon 
whp  had  notice  of  the  provifo. 

Vol.il  C  T^ 
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The  leffor  brought  an  ejeftment  againft  the  pur- 
chafer  of  the  leafe. 

Lord  Kenyan  allowed,  that  there  was  a  diftin^ion 
between  thofe  afts  which  the  party  does  voluntarily, 
and  thofe  which  pafs  in  invitum ;  and  faid,  that  judg- 
ments in  contemplation  of  law,  always  pafs  in  invitum. 
His  Lordihip  concluded,  that  this  was  not  an  aliena- 
tion within  the  meaning  of  the  covenant ;  and  judg- 
ment  was  given  accordingly. 

Eiception.  §  46.  But  where  a  warrant  of  attorney  is  granted 

for  the  exprefs  purpofe  of  enabling  a  creditor  to  take  a 
leafe  in  execution  under  a  judgment,  it  will  be  deemed 
a  breach  of  a  condition  or  covenant'  againft  aliena- 
tion. 

S  Term  R.  §  47.  Thus,  in  the  cafe  of  Doe  v.  Cartery  the  land- 

^^*  lord  brought  a  new  ejeftment,  and  the  jury  found  tlie 

fame  fads,  with  this  addition,  that  ^*  the  warrant  of 
**  attorney  was  executed  for  the  exprefs  purpofe  of 
«  getting  pofleffion  of  the  leafe  ;**  and  the  tenant  con- 
curred in  that  intention. 


Lord  Kenyon.^"^^^  When  this  cafe  firft  came  before 
*^  the  court,  the  niles  that  were  likely  to  govern  it 
*'  were  fo  explicitly  ftated,  that  I  thought  we  ihould 
"  have  heard  no  more  of  it.  The  covenant  not  to 
"  affign,  and  the  provifo  to  enforce  it,  were  both  legal 
"  aft  the  time;  and,  indeed,  it  was  prudent  for  the 
*^  landlord  to  take  this  care,  that  an  improper  tenant 

<<  fliottid 
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•*  (hould  not  be  obtruded  on  him.  When  the  fonner 
**  queftion  arofe,  the  court,  to  a  certain  degree,  re-  ' 
**  laxed  the  feverity  of  the  covenant ;  and  they  then 
**  faid  there  was  no  forfeiture,  becaufe  all  that  was 
**  dated  was,  that  a  fair  creditor  had  ufed  due  diligence 
*'  to  enforce  the  payment  of  a  juft  debt,  and  that  the 
^'  leafe  was  taken  from  the  tenant,  againft  his  confent, 
**  by  judgment  of  law.  But  when  it  is  now  ftated, 
**  that  this  ftep  was  taken  for  the  exprefs  purpofe  of 
**  getting  poffeflion  of  the  leafe,  and  that  the  tenant 
*'  confented  to  it,  it  would  be  ridiculous  to  fuppofe^ 
*'  that  a  court  of  juftice  could  not  fee  through  fuch  a 
**  flimfy  pretext  as  this.  Here  the  maxim  applies, 
^^  that  that  which  Cannot  be  done^^r  direilunij  fhall 
not  be  done  per  obliquum.  The  tenant  could  not, 
by  any  alignment  under  leafe  or  mortgage,  have 
conveyed  his  intereft  to  a  creditor;  and,  confe^ 
quently,  he  cannot  convey  it  by  an  attempt  of  this 
kind.  If  the  leafe  had  been  taken  by  the  creditor 
under  an  adverfe  judgment,  the  tenant  not  iconfent- 
ing,  it  would  not  have  been  a  forfeiture :  but  here, 
^^  the  tenant  concurred  throughout,  and  the  whole 
*^  tranfa£Uon  was  performed  for  the  very  purpofe  of 
**  enabling  the  tenant  to  convey  his  term  to  the  cre- 
«  ditor.'* 

It  was  refolved  that  the  leafe  was  forfeited. 

S  48.  The  ecclefiaftical  courts,  in  conformity  to  the   Of  Conditions 
principles  of  the  Roman  law,  confidered  all  conditions  ^^l 
in  reflraint  of  marriage  as  contrary  to  the  public  good, 
wd  therefore  held  them  to  be  void.    The  Court  of  ' 

C  2  Chancery 
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Chancery  firft  adopted  the  fame  do£farine  in  cafes  of 
legacies :  but  that  court  always  heM^  that  a  condition 
annexed  to  a  devife  of  land,  or  of  any  intereft  arifmg 
out  of  land,  not  to  marry  without  confent,  was  good  ; 
and  that,  where  fuch  a  condition  was  precedent,  the 
eftate  did  not  veil  till  the  condition  was  performed : 
and  where  it  was  fubfequent,  that  the  ellate  would  be 
diyefted  by  the  breach  of  the  condition. 


Fry  T.  Porter,        §  49.  Lord  Newport  devifed  an  eftate  to  his  wife  for 

1 3S.  ^^^  ^^^^  ^^^y  ^^^^  ^^^  death,  to  his  grand  daughter  Lady 

^nn  Knowlesy  and  the  heirs  of  her  body,  provided, 
and  upon  condition,  that  fhe  married  with  the  confent 
of  certain  perfons ;  and  in  cafe  fhe  married  without 
fuch  confent,  then  he  devifed  the  premifes  to  another 
perfon.  The  grand  daughter  married  without  confent ; 
and  it  was  decreed  by  the  Mafter  of  the  Rolls  that  the 
condition  was  only  in  terrorenij  and  the  eftate  was 
not  forfeited.  But,  upon  an  appeal.  Lord  Keeper 
Bridgemanj  affifted  by  Keeling^  Vaugban,  and  Haley  re- 
¥et£ed  the  decree.  And  Hale  faid,  that  though,  in 
the  civil  law,  in  a  cafe  of  mere  perfonalty,  fuch  a  limi- 
tation over  would  be  void,  yet  this  being  a  devife  of 
lands,  was  not  to  be  governed  by  that  law. 

Bertie  v.  §  50.  Mr.  Carey  devifed  his  eftate  to  truftees  and 

3  Cha.  Ca.       ^^^^^  heirs,  in  truft  for  Mrs.  VTilloughby  for  her  life,  in 
*29*  cafe  within  three  years  after  his  death  flie  married  Lord 

Guilford }  but,  in  cafe  the  marriage  did  not  take  effeft, 
then  he  devifed  the  eftate  to  Lord  Faulkland.  Upon 
the  death  of  the  teftator,  propofals  of  marriage  were 
made  by  the  lady's  /r]pnds  to  Lo/d  Cuilfordy  but,. 

bemg 
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bdng  refufed,  fhe  married  Mr.  Bertie.  Lord  Sommersj 
affifted  by  Holt  and  Treby^  decreed,  that  the  condition 
precedent  not  being  performed^  no  relief  could  be  had 
for  the  young  lady,  but  that  the  eflate  muft  go  over 
to  the  next  in  remainder,  this  being  a  condition  of 
marriage,  which  was  a  thing  that  could'  not  be 
Vidued^ 

551.  y.S.  charged  his  real  eftate  with  500/.,  to  be   Rccvei  ▼. 
paid  to  his  fifter  Alice  Heme  within  one  month  after   j'Vin/Ab, 
her  marriage ;  but  fo,  neverthelefs,  as  fhe  married  with   ^^^* 
the  approbation  of  his  brother,  if  living ;  and  in  cafe 
fte  married  without  his  confent,  the  500  /.  was  not  to 
be  raifed.     Alice  Heme  married  in  the  life-time  of  her 
brother,  but  without  his  confent ;   and  the  queftion 
"Vas,  whether  flie  was  entitled  to  the  500  /.  or  not,  fpr 
{t  was  faid,  that  this  was  a  condition,  only  in  terrorem^ 
imd  that  th^  conflrudion  of  fuch  2^  condition  always 
Jiad  been,  that  where  there  was  np  devife  over,  fuch 
^ondiuon  was  void,  otherwife,  where  limited  over  j  an4 
)i<sre  it  was  not. 

On  the  other  lide,  it  was  argued,  that  this  was  a 
condition  precedent,  and  nothing  arofe  or  became  due, 
but  upon  the  marrying  with  confent ;  and  that  being  a 
devife  of  money  out  of  land,  or  of  a  charge  upon  land, 
it  was  to  be  confidered  as  a  devife  of  land,  and  to  be  go- 
verned by  the  lame  rules ;  and,  then  being  a  plain  con- 
dition precedent,  nothing  arofe :  and  for  this  was  cited  Ante. 
the  cafes  of  Fry  v.  Porter^  and  Bertie  v.  Faulkland.  The 
Mafter  of  the  Rolls  held,  that  the  charge  being  upon  land, 
the  cafe  was  to  be  decided  by  the  feme  rule,  as  if  it  had  ^  \ 
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been  a  devife  of  land ;  and,  being  plainly  a  condition 
precedent,  nothing  vefted :  for  it  would  be  too  hard  to 
charge  the  land  contrary  to  the  exprefs  will  of  the  tef- 
tator,  and  to  fay,  the  money  fhould  be  railed,  when  the 
teftator  had  faid  it  fhould  not.  And  decreed  accordingly, 

S  52.  The  validity  of  conditions  in  reflraint  of  mar- 
riage without  confent,  was  alfo  eflablifhed  in  the  cafe 
of  a  truft  term  created  for  the  purpofe  of  raifmg  por- 
tions for  daughters,  by  the  following  determination. 

Harrcy  ▼,  g  ^ j^  Sir  Thomas  AJion  fettled  his  eftate  to  the  ufe 

I  Atk.  s6j.      of  himfelf  for  life,  remainder  to  truftees  for  a  term  of 

om,|i,  72(5.    j^^^  years,  upon  truft  in  cafe  he  fhould  have  no  fon, 

and  fhould  have  two  daughters,  liying  at  the  time  of 
his  death,  that  the  tru^ees  of  the  term  fhould  raife  for 
fuch 'daughters  2000/.  a  piece»  if '  they  married  witl) 
the  confent  of  their  mother ;  and  if  either  of  them  died 
before  marriage,  with  fuch  confent,  her  portion  to  ceafe, 
and  the  premifes  to  be  difcharged ;  and  if  raifed,  then 
to  be  paid  to  the  perfon  to  whom  the  premifes  fhould 
belong.  ITie  teflatpr,  by  his  will,  gave  to  each  of  his 
daughters  an  additional  portion  of  aooo  /.,  but  fubjed: 
to  the  like  conditions  as  in  the  fettlement.  The  tefta- 
tor died  leaving  two  daughters,  who  married  without 
the  confent  of  their  mother;  and  afterwards  filed  a 
^ill  in  Chancery  againft  the  truftees  of  the  term,  and 
their  father's  executors,  to  have  their  portions  raifed, 
and  paid.  It  was  anfwered,  that  the  two  daughter^ 
bad  married  without  the  confent  of  their  mother,  al? 
though  they  and  their  hufbands  were  informed,  pre- 
vious to  their  refpediye  mairiage^,  of  the  clapfe  by 

wliicb 

»   •    •  I 


Title  Xm.  Efiate  en  Conditio.  Ch.  i.  §  53.  43 

which  they  were  reftrained  from  marrying  without  thdr 
mother's  confent.  The  Maftcr  of  the  RoUsj  (Sir  Jo^ 
feph  Jekylf)j  decreed  that  the  plaintiffs  were  entitled  to 
their  original  portions,  as  well  as  to  the  additional  por* 
tions  given  by  the  will. 

Upon  an  appeal  from  this^  decree  to  Lord  Hardwichy 
affiftcd  by  Lord  Chief  Juftice  WilUs^  Lord  Chief  Juf- 
tice  Lee  J  and  Lord  Chief  Baron  Comyns^  it  was  deter- 
mined that  the  daughters  of  Sir  Thomas  Aftm  were  not 
entitled  to  thefe  portions,  in  confequence  of  their  mar- 
riage without  the  mother's  confent. 

Lord  Chief  Baron  Comyns  obferved,  that  the  inten- 
tion of  the  teflator  was  perfe£Uy  clear,  that  his  daugh- 
ters  fhould  not  take  the  portions,  if  they  married  with- 
out confent :  that  the  obje&ion  which  h^d  been  moft 
relied  on  was,  that,  in  the  civil  law,  reftri£tions  of 
this  kind  are  looked  on  as  unlawful;  and  that  the 
dofhine  of  the  civil  law  had  been  adopted  by  the 
Court  of  Chancery. 

In  cafes  of  pecuniary  legacies,  this  court  had,  in 
fome  points,  adopted  the  rules  eftajblifhed  in  the  eccle- 
iiaftical  courts,  becaufe  fuch  legacies  might  be  fued  for 
ixk  the  ^cclefiaftical  courts ;  but,  even  on  this  fubjed, 
die  Court  of  Chancery  had  not  adopted  the  rules  of 
the  civil  law;  for  where  a  legacy  was  given,  upon 
condition  of  marriage  with  confent,  with  a  devife  over 
of '.the  legacy,  the  condition  had  been  held  good* 
That  it  was  a  known  maxim,  that  where  the  eftate  was 
to  strife  upon  a  condition  precedent,  it  could  not  veft 
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until  that  condition  uras  performed ;  and-  this  had  been 
fo  ftrongly  adhered  to,  that  even  where  the  condi* 
tion  was  become  impof&ble,  no  eftate  fhould  gi'ow 
thereon.  / 

WiOct't  Rep.       Lord  Chief  Juftice  Willes^ — ^Upon  this  cafe,  two 
'3-  points  have  been  made :  i  ft,  If  it  was  the  intention  of 

the  teftator  that  his  daughters  fhould  have  their  por* 
tiom,  whether  they  married  with  confent  or  not : 
2d,  If  it  was  his  intention  that  they  fhould  not,  then, 
whether  this  intent  be  agreeable  to  the  rules  of  law 
and  equity. 

As  to  the  firft,  there  can  be  no  doubt,  dther  upon 
the  fettlement  or  the  will.  As  to  the  fecond  part,  to 
begin  with  the  will,  the  rule  is,  that  voluntas  teftator  is 
totum  eji^  if  not  inconfiftent  wiih  the  rules  of  law  and 
equity ;  and  they  fhould  be  very  plain  indeed,  to  de« 
feat  the  intention  of  the  teflator. 

The  reftraint>  in  the  prefent  cafe,  muft  be  taken  to 
be  either  a  condition  precedent,  or  a  limitation  of  the . 
Ante,  f.50.     *^n^^  ^^  payment ;   if  the  firfl,  the  cafe  of  Bertie  v. 

Falkland  is  in  point.  If  it  be  taken  as  a  limitation  of 
the  time  of  payment,  (and  that  feems  the  proper  con- 
flrudkion),  then,  even  the  civil  law  will  not  fay  that 
they  are  now  entitled,  becaufe  the  time  is  not  yet 
come. 

Lord  Chief  Juftice  Lee  faid,  there  arc  three  forts  of 

conditions  to  be  reje6):ed :  ift,  fuch  as  are  repugnant ; 

2dly,  fuch  as  are  impoffible  in  their  creation ;  3dly, 

fuch 
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fuch  as  are  mala  infe.  But  this  condition  of  many- 
ing  with  confent,  does  not  come  under  any  of  thofe 
heads  ;  and  in  Fry  v.  Porter^  it  is  admitted  fuch  a  con-  Ante,  f.  49, 
didon  is  good  in  refped  of  land ;  though  where  a  com- 
penfation  can  be  made,  it  is  true,  there  is  but  little 
difference  between  conditions  precedent  and  fubfequent ; 
yet,  where  a  condition  is  annexed  to  a  portion,  in  order 
to  have  a  marriage  with  confentj  there  is  an  equitable 
difference.  In  the  cafe  of  a  condition  fubfequent,  the 
thing  is  vefted,  and  though  in  the  nature  of  a  penalty, 
yet  the  intent  ihould  be  clear  and  plain,  by  an  exprefs 
devife  over,  to  diveft  it.  But  in  the  cafe  of  a  condition 
precedent,  for  which  there  can  be  no  compenfation,  it 
would  be  giving  an  eftate  againft  the  intent  of  the 
donor,  to  difpenfe  with  the  condition.  There  are  no 
words  to  veil  the  portions  in  the  daughters,  till  a  mar- 
riage with  a  confent ;  and  I  very  much  govern  my 
opinion,  in  the  prefent  cafe,  by  the  particular  penning 
of  this  deed ;  which  has  made  this  a  condition  pre- 
cedent, and  has  vefted  nothing  in  the  daughters  till  a 
jnaniage  with  confent. 

Upon  the  whole,  therefore,  I  am  of  opinion,  that  a 
condition  to  marry  with  confent  is  a  lawful  one,  and 
tl\at  it  is  annexed  to  thefe  portions :  that  it  is  a  con- 
dition precedent,  and  that  nothing  can  veft  in  the 
plaintiffs  till  that  condition  is  performed. 

Lord  Hard^icke^-^  agree  with  my  lords  the  judges 
in  opinion,  and  do  hold,  that  nothing  is  more  fixed,  fince 
the  cafe  oiPawUt  v.  Pawlet^  than  that  portions  charged 
ad  lands  will  not  veft  till  the  time  of  payment  comes, 
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which,  in  this  cafe,  is  not  till  a  marriage  with  confent  ; 
and,  therefore,  there  is  no  rule  im  law  or  equity  that 
can  excufe  the  want  of  fuch  confent :  that  there  is  no 
fuch  rule  wnere  they  are  given  over,  has  been  clearly 
proved ;  and  the  ordering  that  the  eftate  ihall  be  ex- 
onerated, I  think  is  equal  to  a  devifie  oven  But  ad- 
mitting that  there  is  no  devife  over,  then  the  queftion 
will  be,  whether  this  condition  is  in  terrorem  only  ? 
And  I  own  I  do  not  know  that  the  rule  obtains  fo 
generally  as  has  been  laid  down  :  I  have  underftood  it 
only  of  legacies,  and  not  of  portions. 


Thefe  portions  arife  out  of  land,  and  have  nothing 
teftamentary  in  them ;  fo  are  not  fubje£t  to  the  jurif- 
di£Hon  of  the  ecclefiaiUcal  court,  nor  to  be  governed 
by  the  rules  of  the  civil  law,  but  are  fubjeft  only  to  the 
rules  of  the  common  law.  If  Sir  Thomas  AJiim  had 
exprefsly  limited  the  term  to  his  daughters,  on  their 
marrying  with  confent,  the  term  could  never  arife  until 
they  were  fo  married  :  and  why  has  he  not  the  fame 
power  over  the  truft  of  the  term  as  over  the  term 
itfelf? 

The  decree  made  at  the  Rolls  was  reverfed. 


ManfcH  ▼. 
ManfeU, 
cited  2  Bra 
Rep.  473. 


§  54.  Sir  E.  MunfelU  being  feifed  in  fee,  devifed  to 
his  fon  Edward  Manfell  for  life,  adding  thefe  words  : 
^^  And  I  will  that  he  (hall  be  capable,  with  the  confent 
^<  of  the  faid  truftees,  to  fettle  a  jointure  on  the  woman 
**  they  agree  to  in  writing  he  Ihould  marry,** 


The 
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The  teftator  died,  leaving  his  fon  Edward  Manfell 
married ;  but  his  wife  dying,  and  the  truflees  being 
alfo  both  dead,  he  married  again,  and  fettled  the  whole 
eflate  on  his  wife  by  way  of  jointure.  It  was  contended, 
that  the  want  of  confent  of  the  heir  of  the  furviving 
truflee  to  the  marriage  and  jointure,  invalidated  the 
execution  of  the  power* 

Lord  Gommiflioner  Willes  faid,  that  this  was  a  con- 
dition precedent,  and  not  being  performed,  no  eflate 
could  arife. 


Lord  CommiiBoner  Wilmot  faid,  ^^  Such  an  ad  as    vide  Sir  E. 

ilmot'fl 
oteS)  I 


*^  attends  this  power  muft  be  in  the  nature  of  a  con-   j^  *  ™^'  * 
^  dition  precedent.    I  have  no  idea  of  a  condition  an- 
'^  nexed  to  a  power  being  fubfequent ;  the  condition 
^^  muft   be  performed   before   the  power  can  take 
♦*  eflfeft.'' 


S  55-  Conditions  in  reftraint  of  marriage  are,  how-   They  are 
.ever,  fo  far  difcouraged  by  the  Englijh  law,  that  they  ^^[y^ 
^re  conftrued  ftridly  in  favour  of  the  perfon  on  whom 
iuch  reflraints  are  laid. 


S  56-  7.5.  having  four  daughters,  A.^  5.,  C,  and  D.,   Clerk  .▼. 
devifed  feveral  parcels  of  his  eftate  to  his  four  daughters,   Ab?88^ 
^d,  among  other  devifes,  he  gave  to  his  truftees  his   *  ^^^  ^^* 
lands  in  E.  and  F.  in  truft  for  his  daughter  A.  until 
her  marriage  or  death  ;  and  in  cafe  fhe  married  with 
the  confent  of  the  truftees,  then  to  her  and  her  heirs ; 
but  in  cafe  fhe  fhould  marry  without  their  confent, 
fheii  to  her  other  fiftefs  equally  bet^veen  them. 


%Z  Title  XIIL-  EJiate  on  Condition.   CL  i.  §  $6^  57. 

Three  years  after,  A*  married  vith  the  confent  an4 
approbation  of  her  father,  who  fettled  upon  this  mar- 
riage part  of  the  lands  which  he  had  devifed  to  her, 
and  fome  other  property,  A  year  after,  J.  5.  died, 
without  having  altered  his  will*  It  was  obje&ed  that 
this  was  a  condition  precedent,  and,  until  performance, 
the  eftate  could  not  veft ;  and  that  equity  would  not 
aid  in  this  cafe.  But  it  was  decreed  by  Lord  Chan- 
cellor Cowpcr^  that  by  the  marriage  with  the  confent 
of  the  father,  the  condition  was  difpenfed  with,  and 
the  devife  became  abfolute ;  for  conditions  of  this  kind, 
whether  precedent  or  fubfequent,  were  in  the  nature  of 
penalties  and  forfeitures ;  and  if  the  fubiland'al  part 
and  intent  was  performed,  equity  would  fupply  fmall 
defefts  ^d  circumftances,  and  favour  the  devifee. 
Here  was  no  forfeiture  ;  and  it  was  never  the  intent  of 
the  teflator  that  the  eftate  fliould  be  taken  from  the 
firft  devifee,  when  it  could  go  to  the  devifee  over,  and 
^e  let  to  defcend  to  the  heir  at  law. 


llobinfon  t.  %  57«  A  perfon  devifed  all  his  lands  to  one  Com^ns 

Comy-ns,         j^j  j^jg  hgirs,  to  the  ufe  of  him  and  his  heirs,  in  trull 

forrelt.  164.  '  ^      ' 

for  payment  of  debts ;    and  afterwards   in  truft  for 
his  -grand-daughter  Mary  and  the  heirs  of  her  body, 
VWt  Daly  V.   remainder  to  Comyns  and  his  heirs,  upon  condition  that 
IX^uYcric,    he  fhould  marry  the  'teflfator's  grand-daughter  Mdry.  - 

Comyns  offered  to  marry  the  lady,  but  fhe  refufed,  and 
foon  after  married  another  perfon.  Lord  Talbot  was 
of  opinion  that  this  was  a  condition  fubfequent,  and 
that  it  was  difpenfed  with  by  the  refufal  of  the 
lady. 


S  58.  A  perfon 
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§  58*  A  perfon  devifed  his  eftate  to  truflees,  to  the  Long  v. 
ufe  of  his  fon  Robert  for  life,  remainder  to  the  wife  of  ^3"*'^  ^^ 
fuch  fon  for  life,  remainder  to  the  firft  and  other  fons  ^^5^* 
of  his  faid  fon  in  tail ;  with  a  provifo,  that  if  the  fon 
ihould  marry  any  woman  not  having  a  competent  mar- 
riage portion,  or  without  the  confent  and  approbation 
of  the  faid  truftees,  their  heirs  and  afligns,  in  writing 
under  their  hands  and  feais,  firfl:  had  and  obtained, 
then  his  truftees,  immediately  after  the  deceafe  of  his 
fon,  (hould  ftand  feifed  of  the  premifes>  to  the  ufe  of 
the  tcftator's  two  daughters.  And  he  declared  that 
the  faid  provifo  or  condition  was  not  intended  by  him, 
or  to  be  conftrued  or  taken  to  be  in  terrorem ;  but  a 
condition  in  want  of  performance  whereof,  in  every 
refped,  the  eftate  Ihould  in  no  cafe  be  vefted  in  his  fon, 
nor  the  heirs  of  that  marriage. 

The  fon  married  a  woman  who  had  a  competent 
portion,  but  without  the  confent  or  approbation  of  the 
truftees :  and,  upon  the  death  of  the  fon,  the  daugh- 
ters claimed  the  eftate,  under  the  condition  in  the 
will. 

Lord  Mansfieldy — "  Conditions  in  reftraint  of  mar- 
*^  riage  are  odious  ;  and  are  therefore  held  to  the  ut* 
**  moft  rigour  and  ftri&iefs.  They  are  contrary  to 
*^  found  policy.  By  the  Roman  law,  they  are  all  void* 
**  Conditions  precedent  muft  prcvioufly  exift.  There- 
**  fore,  in  thefe,  there  can  be  no  liberality,  except  in 
*^  the  cqpftru£lion  of  the  claufes.  But,  in  cafes  of 
'^  condition  fubfequent,  it  has  been  eftablifhed  by  pre- 
•*  cedents,  that  where  the  eftate  is  wt  given  over, 

«  they 
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**  ihey  fhall  be  confidercd  as  only  in  terrorem.  This 
^  (hews  how  odious  fuch  conditions  are :  for^  in  rea- 
«<  fon  and  argument,  the  diftinftion  between  being  and 
not  being  limited  ^  over,  is  very  nice ;  and  a  claufe 
can  carry  very  little  terror  which  is  adjudged  to  be 
of  no  effed.  If  the  eftate  is  given  over,  fuch  a  con- 
**  dition  cannot  be  got  over.  The  prefent  cal'e  is 
*^  doubly  in  terrorem^  and  made  fo  by  adding  the 
'*  claufe,  that  the  faid  provifo  or  condition  was  not  in- 
**  tended  by  him,  nor  to  be  conftrued  or  taken  to  be  in 
**  ierrorem*^ 

**  In  the  cafe  of  Daley  \.  Clanrickarde^  in  Chancery, 
*•  loth  December  1738,  the  condition  was,  that  he 
**  fhould  marry  with  the  confent  of  truftees,  if  not, 
**  the  eftate  was  given  over.  The  truftees  were  ap- 
plied to }  they  offered  to  agree,  on  a  proper  fettle- 
ment  being  made.  The  marriage  was  had  without 
their  knowledge,  but  the  fettlement  being  after- 
^^  wards  made,  their  conditional  confent  was  holden 
"  to  be  fufficient.  In  the  cafe  of  Bolton  et  ux.  v. , 
"  Humphries  et  aL,  20th  February  1755,  in  Cane. 
•*  the  condition  was,  that  if  (he  married  with  the  con- 
**  fent  of  N.  H.  in  writing,  then,  &fr.  and  the  eftate 
**  was  given  over.  She  married  without  his  privity, 
*^'  but  he  gave  his  confent  as  foon  as  he  knew  of  the 
**  marriage.  Lord  Hardwicke  held  this  a  fufficient 
**  confent  to  entitle  her  tq  the  real  and  perfonal  eftate 
•*'  which  was  given  her,  if  fhe  married  with  the  con- 
^<  fent  and  approbation  of  N.  H«>  to  be  fignified  in 
r  writmg. 

V  ((I  mention 
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^'  I  mention  thefe  cafes  to  fhow,  that  the  court 
ought  not  to  make  (trides  in  favour  of  a  forfeiture. 


**  There  can  be  but  one  true  legal  conftruflion  of 
^^  thefe  cbhditions,  and,  therefore,  it  muft  be  the  fame 
in  the  Court  of  Chancery,  and  ail  the  other  courts 
in  Wejlminjier  Hall. 


cc 


The  meaning  of  the  teftator,  or  the  controul 
*^  which  the  law  puts  upon  his  meaning,  cannot  vary, 
"  in  what  court  foever  the  queftion  chances  to  be  d*- 
*^  termined.  In  the  prefent  cafe,  the  forfeiture  is  fo 
**  cruel,  as  to  begin  with  the  innocent  iffue  of  the 
'^  offender,  who  is  to  have  it  for  his  own  life  at  all 
**  events. 

^^  This  teftator  confidered  money  as  the  only  quali- 
^'  fication  of  a  wife :  but  he  (till  means  to  leave  it  to  the 
**  judgment  of  the  truftees,  whether  there  might  not  be 
*^  fome  equivalent  for  money  :  he  only  meant  to  re- 
^^  quire  their  fanftion,  in  cafe  his  fon  married  a  wo- 
'^  man  without  a  competent  fortune.  This  is  un- 
doubtedly a  condition  precedent ;  it  muft  have  been 
performed  before  the  fon  could  take,  before  his  in« 
*'  tereft  could  veft.  The  conftrudion  muft  be,  to 
^^  veft  the  eftate,  in  cafe  his  fon  married  a  woman  with 
^^  a  competent  fortune,  or  had  the  confent  and  appro- 
^  bation  of  his  truftees,  to  marry  a  woman  without 
*^  one.  The  blunder  is  in  the  penning  only.  The 
*^  meaning  is,  that,  in  cither  event,  it  fliall  veft.  The 
"  performance  of  either  fart  of  the  alternative  veft3 
••  the  eftate. 

«  Here 


cc 
cc 
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^*  Here  is  no  obje&idn  to  the  marriage,  and,  one 
^^  of  the  trudges  is  become  one  of  the  devifees  over  \ 
^'  therefore  a  caufe  of  obje£Uon  ought  to  be  (hewn, 
^^  othervdfe  it  fhall  be  coniidered  as  if  his  confent  was 
^  withholden  without  reafon.  The  confequence  is, 
^<  that  judgment  muft  be  given  for  the  defendant." 

The  three  other  judges  c!oncurred  in  thinking  it  to 

have  been  the  intention  of  the  teftator,  that  his  fon's 

complying  with  either  part  of  the  alternative,  fhould 

be  a  performance  of  the  condition ;  and  that  he  did 

not  incur  a  forfeiture,  unlefs  he  had  broken  both 

O'Callaghan,    parts  of  ic.     And  they  all  agreed,  that  all  conditions 

c  Ve^^un.      ^  reftraint  of  mamage  ought  to  be  eonftrued  with  the 

* » 7-  utmoft  rigour  and  flridnefs. 

Scott  V.  S  59*  ^  ^  modern  cafe,  it  was  held,  that  the  fame 

Tor^Ar    '^^    principles  of  policy  which  annul  conditions  that  tend 

to  a  general  reftraint  of  marriage,  will  favour  and  fup- 
port  them,  when  they  merely  prefcribe  fuch  provident 
regulations  and  fandions,  as  tend  to  prote£t  the  indi- 
vidual from  thofe  confequences  to  which  an  over-hafty, 
rafh,   or   precipitate    match,   would  probably  lead: 
therefore,  if  the  conditions  are  only  fuch,  whereby  a 
marriage  is  not  altogether  prohibited,  but  only  in  part 
/      reftrained,  as  in  refped  of  time,  place,  or  perfon,  then 
fuch  conditions  are  good.    An  injundion  to  a(k  con* 
fentis  lawful,  as  not  reftnuning  marriage  generally. 
Stackpool  V.    A  condition  prefcribing  due  ceremonies,  and  place  of 
f  Vet  joi      n^a^^iage,   is  good,  which  only  Umits  the  time  '  to 
99*  2 1 9  or  any  other  reafonable  age,  provided  it  be  not 

ufed  evalively  to  reftrain  marriage  generally. 

%  6o.  A  coa« 


V.  I.  2a. 
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%  60.  A  condition  by  which  a  widow  is  reftrained  A  Widow 

fiom  marriage  generally,  is  good,  and  is  conftrued  in  Trl^tom 

favour  of  the  perfon  to  whom  the  eftate  i$  given,  on  M**^^?** 
breach  of  the  condition. 

%  61.  R.  H.  being  fei&d  in  fee,  devifed  certain  lands   Fitchctt  r. 
to  his  wife  and  her  heirs ;  but  if  ihe  married  anin,   ^^^     ^ 
^  then  he  devifed  thofe  lands  to  his  daughter  in  fee. 
The  wife  married  again,  and  it  was  adjudged  that  the 
eftate  Ihould  go  over  to  the  daughter. 
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1  loSLzigbi 


ScQdon  I. 

'1T7ITH  refpe£t  to  the  performance  of  conditions. 
Lord  Coke  fays,  a  diverlity  is  to  be  underftood 
between  conditions  that  are  to  create  an  eflate,  and 
conditions  that  are  to  deftroy  an  eftate.  For  a  con- 
dition that  is  to  create  an  eftate,  is  to  be  performed  by 
con{tru£tion  of  law,  as  near  the  condition  as  may  be, 
and  according  to  the  intent  and  meaning  of  the  con- 
dition; albeit  the  letter  and  words  of  the  condition 
cannot  be  performed*  But  otherwife,  it  is  of  a  con- 
dition that  deftroys  an  eflate,  for  that  is  to  be  taken 
ftri£tly,  unlefs  it  be  in  certain  fpecial  cafes. 

S  2.  Where 
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5  !2.  Where  a  literal  performance  of  the  condition 
becomes  impoflible,  by  the  happening  of  fome  fubfe- 
quent  event,  the  condition  muft  then  be  performed  as 
near  the  intent  as  pofTible. 

§  3*  Thus,  Littleton  fays,  if  a  feoffment  be  made  f«  352*  t 
upon  condition  that  the  feoffee  fhall  give  the  land  to 
the  feoffor  and  his  wife,  to  hold  to  them  and  to  the 
heirs  of  their  two  bodies  engendered ;  and  for  default 
of  fuch  ifliie,  the  remainder  to  the  right  heirs  of  the 
feoffor.  In  this  cafe,  if  the  hufband  dies,  living  the 
wife,  before  any  eftate  tail  made  unto  them,  then 
ought  the  feoffee  to  make  an  eftate  to  the  wife  as  near 
to  the  intent  of  the  condition  as  may  be ;  that  is,  to 
limit  the  land  to  the  wife  for  life,  without  impeachment 
of  wafte,  remainder  to  the  heirs  of  the  body  of  her  huf- 
band on  her  begotten,  remainder  to  the  right  heirs  of 
the  hufband. 

$  4.  Where  there  is  a  condition  precedent  copu-    1 
lative,  the  whole  muft  be  performed  before  the  eftate 
can  arife. 


§  5.  Sir  Henry  Wood^  reciting  the  intended  marriage   Wood  v. 
of  his  daughter  with  the  Duke  of  Southampton^  limited    So^thsllnp- 
his  eftate  to  the  ufe  of  himfelf  for  life,  remainder  to   *<>«*  Show. 

Pari.  Ca.  83. 

the  ufe  of  truftees  and  their  heirs,  to  the  intent  that  in   2  Freem.  R. 


cafe  the  Duke  of  Southampton  fliould  be  married  to  his 
daughter,  after  the  age  of  fixteen,  and  that  they  fhould 
have  iffue  male,  that  then  the  truftees  and  their  heirs 
ihould  ftand  feifed  of  the  premifes  in  truft  for  the  Duke 

D  2  during 


186. 
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during  his  life.    The  marriage  took  place  before  the 
lady  was  iizteoi,  but  fhe  lived  to  that  age,  and  dien 
\  died  without  iflue. 


The  queftion  was,  whether  the  Duke  was  entitled  to 

an  eftate  for  life.    It  was  decreed,  that  the  Duke  was 

entitled  to  an  eftate  for  life  under  the  fettlement :  but 

this  decree  was  reverfed  in  the  HouTe  of  Lords  ;    and 

Com.  Rep.      Lord  Chief  Baron  Comym  fays  the  reverfal  was  founded 

on  this,  that  the  words  were  plain  and  certain  that  there 
mufl  not  only  be  a  marriage,  but  alfo  iifue  male.  And 
when  a  condition  copulative^  coniifting  of  feveral 
branches,  is  made  precedent  to  any  ufe  or  truft,  the 
entire  condition  mud  be  performed,  elfe  the  ufe  or 
truft  can  never  arife  or  take  place ;  and  it  would  be 
violence  to  break  the  condition  into  two  parts,  which 
is  but  one  according  to  the  plain  and  natural  fenfe 
of  it. 

Who  may  5  ^*  With  refpea  to  the  perfon  who  may  perform 

Condition.       ^  condition,  it  is  a  general  rule  that  every  perfon  who 
Lit.  f.  336.      ^^  ^^  intereft  in  the  condidon,  or  in  the  land  to  which 

it  relates,  ^may  perform  it ;  as  if  a  feoffee,  upon  con- 
didon to  pay  at  Michaelmas  20  /.,  enfeoffs  another  per- 
fon before  Michaelmas^  the  fecond  feoffee  may  perform 
the  condition. 

• 

§  7.  Where  a  time  is  appointed  for  the  performance 

of  a  condidon,  the  right  of  performing  it  will  defcend 

Lit.  f.  334.      to  the  heir.    Thus,  if  a  feoffment  be  made  in  mort- 

gage,  upon  condition  that  the  feoffor  fhall  pay  a  certain 

9  fum 
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film  at  fuch  a  day^  &fr. ;  although  the  feoffor  fhould 
fie  before  the  day  of  payment,  yet  his  heir  may  per- 
form the  condition. 

S  8.  A  perfon,  having  two  fons,  ^.  and  C  dcvifed  Marks  ▼• 
lands  to  his  wife  for  life,  and  after  her  death,  to  his  fon  e^,  i^g^ 
C  and  his  heirs  ;  provided  that  if  B.  did,  within  three 
tmonths  after  the  death  of  his  wife,  pay  to  C,  his  ex- 
ecutors or  adminiftrators  the  fum  of  500/.,  then  the 
faid  lands  fhould  go  to  B.  and  his  heirs.  The  wife 
lived  feveral  years,  and  during  her  life  B.  died,  leaving 
J.  p.  his  heir,  who  not  being  \\ipf  at  law  of  the  teftator, 
the  queftion  was,  whether  he  could  now,  after  the  death 
of  the  wife,  perform  the  condition.  And  though  it  was 
obje&ed  that  this  being  a  condition  precedent,  and 
merely  perfonal  in  B.  who  had  neither  y^x  in  re  nor  ad 
remj  and  could  not  therefore  releafe  or  extinguifh  the 
condition,  and  confequently  that  his  heir  could  not  per- 
form it  after  his  death ;  yet  it  was  held,  and  fo  decreed, 
that  the  poiEbility  of  performing  this  condition  was  an 
intereft  or  right,  or  fcintiUa  juris^  which  vefted  in  B. 
himfelf ;  and,  confequently,  fuch  right  defcended  on 
bis  heir,  and  might  be  performed  by  him. 

%  9.  But  where  the  words  of  a  condition  are  gene- 
ral, and  no  time  is  fpedfied  for  the  performance  of  it, 
'  fuch  condition  mud  be  performed  by  the  parties  to 
whom  the  condition  is  referved,  and  not  by  tj^eir 
heirs. 

•  •  • 

§  10.  Thus,  Littleton  fays,  where  a  feoffment  is  I  337* 
made  upon  condition  that  if  the  feoffor  pay  a  certain 

D  3  fam 
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1  fum  of  money  to  the  feoffee,  then  it  iQiall  be  lawful  for 

the  feoflfor  and  his  heirs  to  enter.  In  this  cafe,  if  the 
feoffor  dies  before  the  payment  is  made,  his  I^eir  can* 
not  perform  the  condition. 

At  what  S  J  ^  •  Where  a  particular  time  is  appointed  for  the 

performance  of  a  condition,  it  muft  be  performed  at, 
or  before  the  time ;  but  where  no  particular  time  is 
appointed,  the  perfon  to  whom  the  condition  is  re- 
ferved  muft,  in  fome  cafes,  perform  it  within  a  reafon. 
able  and  convenient  time ;  and,  in  other  cafes,  he  may 

Lit.  r.  337.      perform  it  at  any  rime  during  his  life ;  but  if  he  dies 

without  performing  it,  the  right  is  not  tranfmitted  to 
his  heir. 

9  And.  73.  §  12.  Thus,  if  a  feoffment  be  made  upon  condidon, 

that  if  the  feoffee  does  not  pay,  &fr.  it  (hall  be  lawful 
for  the  feoffor,  to  re-enter.  The  money  ought  to  be 
paid  to  the  feoffor  in  convenient  time,  for  it  is  not 

reafonable  that  the  feoffee  fhall  have  the  benefit  of  the 

« 

land,  and  not  pay  the  money.  But  if  the  condition 
be,  that  if  the  feoffor  pays,  i^c.  he  may  re-enter ;  the 
feoffor  has  time  to  pay  it  during  his  life,  becaufe  the 
other  has  the  profit  of  the  land,  and  has  no  lofs  by 
nonpayment. 

At  what  S  ^3*  If  21  particular  place  is  appointed  for  the  per- 

Placc.  formance  of  4  condition,  the  party  who  is  to  perform 

Bro.  Ab.  *^  ^^ft  come  to  that  place,  for  the  perfon  to  whom  the 

Tit.  Cond.  condition  is  to  be  performed,  is  not  obliged  to  accept 

I  Roll.  Ab.  of  the  performance  elfewhere ;    but  he  may,  if  hq 

^^'  pleafes,  accept  of  the  performance  at  another  place, 

s^nd  fwch  acceptance  will  \>t  good. 
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§  1 4«  If  no  particular  place  be  appointed  for  the  Ltt.  f.  340. 
performance  of  a  condition,  and  the  condition  be,  that  '  °  •  *'°  • 
the  feoffee  fhall  pay  a  fum  of  money,  in  that  cafe^  the 
feoffee  muit  feek  for  the  perfon  to  whom  the  money  is 
to  be  paid,  if  he  be  within  the  realm.  But  if  he  is  out 
of  the  realm,  then  it  is  not  incumbent  on  the  feoffee 
to  feek  him,  nor  is  the  condition  broken. 

C  ic.  But  where  the  condition  is,    to  deliver  29    iTnft.  2io3. 
quarters  of  wheat,  or  20  load  of  timber,  or  fuch  like,   *       '^'  *    * 
the  feoffor  is  not  bound  to  carry  the  fame  about,  and 
feek  the  feoffee ;  but  the  feoffor  muft,  before  the  day, 
go  to  the  feoffee,  and  know  where  he  will  appoint  to 
receive  it,  and  there  it  muft  be  delivered. 

§  1 6.  Where  an  eftateis  given  upon  condition,  the  who  are 
takine  poffeflion  of  the  land  to  which  the  condition  is   ^J^^  ^® 

"  *^  perform  a 

annexed,  binds  to  the  performance  of  the  condition.   Condition. 

even  though  fuch  performance  ihould  be  attended  with 

lofs. 

$17*  Ralph  Duke  of  Montague^  devifed  all  his  real  ]>uke  of 
eftates  to  his  fon  John,  afterwards  Duke  of  Montague,  ^^^^  ^' 
for  life,  on  condition  that  he  (hould,  in  twelve  months   3  Bro.  Pari, 
after  the  teflator's  death,  or  within  twelve  months  after 
he  attained  the  age  of  2 1  years,  fuffer  a  recovery  of  an 
eftate  in  the  county  of  Warwick^  and  fettle  it  to  certain 
ufes.     But  if  he  (hould  aegled  or  refufe  fo  to  do,  then 
the  teftator  declared  that  the  devife  of  his  real  eftate  to 
his  faid  fon  ihould  ceafe  and  be  void ;  and,  in  that  cafe, 
ihould  go  according  to  ufes  therein  limited,  in  the 

D  4  fame 
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fame  manner  as  if  his  faid  fon  was  really  dead.  John 
Buke  of  Montague  fuffercd  a  recovery  of  the  eftate  in 
Warwick/hire^  but  declared  different  ufes  of  it  from 
thofe  mentioned  in  his  father^s  will,  and,  neverthelefti, 
continued  in  poffeflion  of  the  devifed  eftate. 

It  was  decreed  by  Lord  Nortbington^  that  as  Jobn 
Duke  of  Montague  had  accepted  and  taken  feveral 
eftates  under  his  father's  will,  he  became  bound,  in 
confequence  thereof,  to  perform  the  condition  impofed 
on  him  by  that  will.  And  this  decree  was  aiErmed  by 
the  Houfe  of  Lords. 

Attor.Geii.v.  §  1 8.  An  eftate  bemg  devifed  to  CbriJPs  Ho/pitalj 
pital,  /Bro."  ^^  condition  of  maintaining  fix  children  from  the 
Rep,  \^^*  parifli  of  St.  Leonard  Sboreditcb  j  and  the  hofpital  hav- 
ing taken  pofleilion,  the  rents  at  firft  proved  infuffident 
to  maintain  the  number,  and  the  hofpital  had  main- 
tained only  three ;  and  an  account  having  been  ex- 
hibited to  the  governors,  the  latter  had  been  fatisfied. 
But  upon  filing  the  information,  it  was  found,  that 
there  had  been  a  miftake  in  the  account,  and  the  rents 
had  not  been  expended ;  and  it  appeared  the  rents  were 
liow  fuffident  to  maintain  the  whole  munben 

The  Lord  Chancellor  thought  that,  whether  the 
rents  were  or  were  not  fuffident  to  maintain  the  num- 
ber, the  hofpital  having  taken  pofleffion  of  the  eftate, 
Attor.Ocn.v.    was  bound  to  perform  the  condition;  and  that  they 

f  vrf jun.      ^^^^^  ^^^^  confidered  of  that,  previous  to  taking  pot 
633-  ,  feifion, 

S  ^9'  ^ 
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§  19.  If  an  eftate  be  made  to  a  married  woman  upon  i  RdL  Ab. 
conditioA»  (he  will  be  bound  to  p€;rfonn  it;  becaufe  ^^'* 
this  does  not  charge  her  perfon,  but  the  land.  So, 
if  an  eftate  be  made  to  an  infant  upon  an  exprefs  con>« 
dition,  the  infant  fhall  be  bound  to  perform  it.  And 
if  an  eflate  be  made  to  a  perfon  in  fee,  upon  condition, 
his  heir,  after  his  death,  though  he  be  within  age^ 
ihall  be  bound  by  the  condition, 

§  2o.  When  a  condition  is  performed,  it  is  thence-  ESc€t  of  the 

forth  entirely  gone ;  and  the  thing  to  which  it  was  ^f  ^^Con^^ 

before  annexed,  becomes  abfolute  and  wholly  \mcon-  <iitioo. 
ditionaL 

§  21.  We  have  feen,  that  this  was  the  principle  Tlut.  £5. 
which  was  adopted  by  the  judges  in  the  conftrudion 
of  gifts  to  a  man  and  the  heirs  of  his  body.  But  the 
ftatute  De  Donis  Conditionalibus  took  away  this  con- 
flru£tion,  and  declared,  that  this  kind  of  eftate  fliould 
defcend  to  the  heirs  of  the  body  only  of  the  grantee, 
and  that  there  remained  a  reveriion  in  the  grantor,  and 
sot  a  right  of  entry  for  a  condition  broken. 

■ 

§  22.  There  are  feveral  drcumftances  which  will  Whatexcufct 

excuie  the  non-performance  of  a  condition.     Thus,  fo^mancc^or 

where  the  performance  of  a  condition  becomes  impof-  »  Condition. 
fible  by  the  a&  of  God,  it  is  excufed. 


S  23.  One  devifed  to  his  eldeft  daughter,  upon  con-   Thomas  v. 

70, 


dition  Ihe  (hould  marry  his  nephew  on  or  before  flie    ^  Salk/i 


attained  the  age  of  2 1  yearst    The  nephew  died  young, 

and 


4* 
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and  the  daughter  never  refufed,  nor  was  ever  required 
to  marry  him.  ^ 


1  Tnft.  206  tf.       It  was  adjudged  that  the  condition  was  not  broken^ 

having  become  impoiEble  by  the  ad  of  God. 


I  Inft.  206  a.       c  24,  In  all  cafes  of  this  kind,  if  the  condition  is 

precedent,  no  eftate  vefts :  but  if  it  be  fubfequent,  the 
'  eflate  becomes  abfolute. 


Black  waly 
Cfo.  Eliz. 
7»o. 


§  25.  If  a  condition  coniifts  of  two  parts,  of  which 
one  was  impoilible  to  be  performed  at  the  time  when 
the  condition  was  created,  yet  the  other  mult  be  per- 
formed ;  and  the  performance  of  the  part  which  is  pof- 
iible,  will  be  fufficient. 


Laughtcr't 

cafe, 

5  Rep.  2x3* 


§  26.  But  where  a  condition  confifts  of  two  parts 
in  the  disjun£tive,  and  the  party  has  an  election,  which 
of  them  to  perform,  and  both  are  poilible  at  the  time 
of  creating  the  condition,  but  one  of  them  becomes 
after  impoiEble  by  the  ad  of  God,  this  (hall  ezcufe  the 
performance  of  that,  and  aUb  of  the  other ;  for  other- 
wife  the  eledion  would  be  taken  away  by  the  ad  of  God. 


1  Ld.  Raym.        §  27.  In  a  fubfequent  cafe,  it  was  faid,  ^^  That  the 
^^''  **  rule  and  reafon  in  Laughter^  cafe  ought  not  to  be 

^^  taken  fo  largely  as  Coke  has  reported,  but  accord* 

*^  ing  to  the  nature  of  the  cafe." 


1  RoU.  Ab. 
453- 


§  28.   A  condition  may  alfo  be  excufed  by  the 
default  of  the  perfon  to  whom  it  is  to  be  performed. 


viz^ 
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viT^  by  tender  and  refufal.  It  is  alfo  excufed,  ift^  By 
his  abfence,  in  thofe  cafes  where  his  prefence  is  necef- 
fary  for  the  performance  of  the  condition :  ad.  By  his  '  ^"^'  ^^^  ^• 
obftru£ting  or  preventing  the  performance ;  and,  3d, 
By  his  negleding.  to  do  the  firfl  a£t,  if  it  be  incum- 
bent on  him  to  perform  it. 

§  20.  Thus,  if  a  man  be  bound  to  build  a  houfe,    Bro.  Ab. 
&fr.  he  will  be  excufed,  if  the  perfon  to  whom  he  is   pi.' 31.^^*^  ' 
bound  prevents  him  from  building  it,  either  by  any  a& 
of  his  own,  or  by  any  aft  of  a  ftranger  by  his  com 
mand. 

§  30.  The  condition  of  a  bond  was,  that  ^.  and   Walrond  v. 

Hill 

his  wife  Ihould,  in  Eqfier  Terrriy  levy  a  fine  to  J?.   JJ^^'   g 
Hobart  faid  that,  in  this  cafe,  B.  was  bound  to  fue  out 
a  writ  of  covenant,  otherwife  the  condition  was  not 
broken. 

%  31.  In  an  a£tion  of  debt  for  500  /•  the  penalty  for   Duke  of  St. 
articles  of  agreement,  the  declaration  ftated.  the  agree*   shore!  ^* 
ment  to  have  b^en,  that  Shor0  (the  defendant)  was  to    "  W-  Bl*«l^* 

R«  270* 

purchafe  of  the  Duke  (the  plaintiff)  ^  farm  at  the  pric^ 
pf  2594/.,  which  was  to  be  paid  zt  Lady  Day  then 
next,  in  the  following  manner.  The  Duke  was  to 
accept  of  a  conveyance  of  certain  eftate^  of  Sbore  at 
the  price  of  1820/.,  which  he  was  to  convey  at  the 
ezpence  of  the  Duke,  and  the  Duke  to  make  a  good 
title  to  Shore  at  his  (Sbore^%)  expence,  who,  on  exe- 
cuting the  conveyances,  was  to  receive  the  reft  of  the 
purchafe  money.    AH  timber  trdes,  elms,  and  willows, 

which  then  were  upon  any  of  the  eftates,  to  be  valued. 
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and  the  prices  thereof  to  be  paid  by  the  refpeftive  pur* 
chafers.     It  was  alf d  agreed,  that  in  cafe  the  plaintiff" 
^  ihould  not  be  enabled  to  make  a  good  title  to  the  eflate 

before  the  24th  oi  March,  the  agreement  ihould  be 
void.  And  although  the  plaintiflP  had  done  every  thing 
on  his  part,  Effr.  yet  protefting  that  the  defendant  had 
not  done  any  thing  on  his  part,  ^e.  the  defendant 
pleaded,  that  the  Buke  was  not  capable,  ready,  and 
willing,  to  make  a  good  title  to  the  faid  fann  ;  and, 
further,  that  the  faid  Duke  had  cut  down  divers  trees 
on  the  faid  farm,  which,  by  the  agreement,  were  to 
to  be  valued,  whereby  the  faid  Duke  difabled  himfelf 
from  performing ;  for  which  reafon,  the  defendant  de- 
clined and  refufed  to  carry  the  articles  into  execution. 
Replication ;  iifue  on  the  firfl:  plea,  and  general  de. 
murrer  to  the  fecond. 

Lord  Loughborough » in  delivering  the  judgment  of  the 

court,  faid  it  was  clear,  that  unlefs  the  plaintiff  had 

done  all  that  waJs  incumbent  on  him  to  do,  in  order 

to  create  a  performance  by  the  defendant,  (if  he  might 

ufe  the  expreffion),  he  was  not  entitled  to  maintain  the 

a£tion.    If  he  had  not  fet  forth  a  fufEcient  ,title,  judg* 

ment  mufl;  be  againft  him,  whatever  the  plea  was ; 

and  if  the  plea  was  a  good  bar,  the  lame  confequence 

would  follow.    It  was  argued  on  the  part  of  the  plain- 

tiff,  that  the  agreement  refpeding  the  trees  was  not  a 

condition  precedent,  and,  therefore,  a  breach  of  that 

agreement  could  not  be  pldaded  in  bar  of  the  adion. 

1  H.  Black.     In  fupport  of  this  argument,  the  cafe  of  Boone  v.  Eyre 
R.  373.  note.   ^^  ^^^j^  j^^j^  jj^  ^Y^^^  ^^f^  though  the  Court  of 

King's  Bench  held  the  plea  infufficieat,  yet  they  laid 

♦  down 
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down  a  clear  and  well  founded  diftin&ion,  that'wherr^* 
a  covenant  vf^t  to  the  whole  of  the  confideration  on 
both  fides,  there  it  was  a  condition  precedent;  but 
where  it  did  not  go  to  the  whole,  but  only  to  a  part, 
there  it  was  not  a  condition  precedent,  and  each  party 
mud  refort  to  his  feparate  remedy :  and,  for  this  plain 
reafon,  becaufe  the  damages  might  be  unequal.  Then 
the  queftion  was,  whether  the  covenant  of  the  plainti£F 
went  to  the  whole  confideration  of  that  which  was  to 
be  done  by  the  defendant  ?  The  Duke  clearly  cove- 
nanted to  convey  an  eilate  to  the  defendant,  in  which 
all  the  timber  growing  on  the  eftate  was  neceflarily  in- 
cluded. The  timber  was  not  disjoined  from  the  eftate 
by  a  feparate  valuation.  It  was  exprefsly  agreed,  that 
all  trees,  h?c.  which  then  were  upon  any  of  the  eftates, 
ihould  be  valued.  But  it  was  not  to, be  permitted  to 
a  party  contracting  to  convey  land,  which  included 
the  timber,  by  his  own  ad,  to  alter  the  nature  of  it, 
between  the  time  of  entering  into  the  contrad  and  that 
of  performing  it.  There  might  be  cafes  where  the 
timber  growing  on  an  eftate  was  the  chief  inducement 
to  a  purchafe  of  that  eftate.  But  it  was  not  neceffary 
to  inquire  whether  it  was  the  chief  inducement  to  a 
purchafe  or  not ;  for  if  it  might  be  in  any  fort  a  confi- 
deration to  the  party  purchafing,  to  have  the  timber ; 
the  party  felling  ought  not  to  be  permitted  to  alter  the 
eftate  by  cutting  down  any  of  it.  This  was  not  an 
a£tion  of  covenant  where  one  party  had  performed  his 
part,  but  was  brought  for  a  penalty,  on  the  other  party 
refufing  to  execute  a  contrad.  But,  to  entitle  the 
party  bringing  the  a£tion  to  a  penalty,  he  ought  punc- 
tually, exactly,  and  literally,   to  complete  his  part. 

The 
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Heard  V.  The  court  was,  therefore,  of  opinion,  that  the  plea 

2  Eaft!  R*.  ^^  ^  g^^  ^^  ^^  ^^  aftion,  and,  on  tiis,  gave  their 

^*9-  judgment  for  the  defandant. 

WhcrcEquity     §  3 2, 'The  CouTt  of  Chancery  has,  in  many  cafes, 

interpofed,  to  moderate  the  rigour  of  the  common  law, 
in  r^fpeft  to  the  breach  of  conditions,  upon  the  prin- 
ciple, that  equity  ought  to  relieve  againft  all  forfeit- 
ures and  penalties,  ivherever  a  compenfation  can  be 
made. 

S  33*  It  was  formerly  held,  that  a  court  of  equity 
could  not  relieve  againfl  a  condition  which  was  pre* 
cedent,  but  that,  in  cafes  of  conditions  fubfequent,  it 
was  otherwife.  But  it  is  now  fettled,  that  the  fub« 
ftantial  diftindion  .which  governs  the  interference  of 
Hayward  ▼.      courts  of  equity  in  cafes  of  conditions,  is  not,  whether 

A  1 

1  \fcrQ.  a22.    ^^  condition  be  precedent  or  fubfequent,  but  whether 

compenfation  can,  or  cannot,  be  made. 

Cage  ▼.  Q  34.  A  feme  covert  having  a  power  to   devife 

2  Vent.  3C2.    ''^^^s*  devifed  them  to  her  executors  to  pay  500  /•  out 

of  them  to  her  fon,  provided,  that  if  the  father  gave 
not  a  fufficient  releafe  of  certain  goods  to  her  execu- 
tors, that  then  the  devife  of  the  500  /•  fhould  be  void, 
and  go  to  the  executors.  After  her  death,  a  releafe 
was  tendered  to  the  father,  which  he  refufed  to  exe- 
cute. On  a  bill  brought  by  the  fon  againft  the  exe- 
cutors and  the  father,  the  father  anfwered,  that  he  was 
now  ready  to  releafe,  though  for  fome  reafons  he  had 
before  refufed :  whereupon,  the  Lord  Chancellor  de- 
creed the  payment  of  the  500  /.,  and  faid,  it  was  the 

8  {landing 
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(landing  rule  of  the  court,  that  a  forfeiture  fliould  not 
bind  where  a  thing  may  be  done  after,  or  a  compen- 
fation  'made  for  it. 

§  35.  WJiere  a  man  devifed  lands  to  J.  B.  upon   Grimftone  ^. 

•.  .         ^  »  !_•     i_  •  1  Loid  Bruce, 

condiaon  to  pay  20,000  /.  to  his  heir  at  law,  vtz.  j  sjJj^  1^5 
1000  L  per  annum  kr  the  firfl:  16  years,  and  2000  A 
per  annum  after,  till  the  whole  fliould  be  paid,  the  heir 
entered  for  the  nonpayment  of  one  of  the  fums  of 
1000 /•  It  was  decreed,  that  J.  B.  fliould  be  relieved 
upon  payment  of  the  1 000  /•  with  interelt ;  the  court 
declaring,  that  wherever  it  could  give  fatisfa£iion  or 
compenfation  for  the  breach  of  a  condition,  it  would 
relievei 

§  36.  A  perfon,  havmg  three  daughters,  devifed  ^Oj^dman  ▼• 
lands  to  his  elded  daughter  upon  condition  that  flie  2  Vera.  222. 
fliould,  within  fix  months  after  his  death,  pay  certain 
fums  to  her  two  fifters ;  and  if  flie  failed,  then  he  de- 
vifed  the  lands  to  his  fecond  daughter  on  the  like  con« 
dition.  The  court  Xaid  it  would  enlarge  the  time  of 
payment,  though  the  lands  were  devifed  over ;  and 
that  in  all  cafes  that  lie  in  compenfation,  the  court  may 
difpenfe  with  the  time,  even  in  the  cafe  of  a  condition 
precedent. 

§  37.   A  perfon  devifed  lands  to  his  kinfman  J.  S.,   Barnadlfton 
paying  1000  /.  a  piece  to  his  two  daughters,  who  were    2  Vern,  366* 
his  hdrs  at  law.     J.  S.  made  default,  and  the  daugh- 
ters recovered  in  ejedment.     It  was  decreed,  that  the 

heir  of  y.  5.  fliould  be  relieved  on  payment  of  the 

principal 
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principal  and  intereft,  though  in  favourof  a  Tolunteer 

and  to  the  difherifon  of  the  heir. 

» 

WhereEqQitT       %  38.  Where  there  can  be  no  compenfation  in 

Wafer  y.  $  39.  Where  a  man  made  a  leafe  upon  a  condition 

o  Moduli 2.    ^^ re-entry  for  a  forfeiture,  or  that  the  leafe  fliould  be 

void  if  the  leflee  aliened  or  afligned  it  without  licence, 
and  afterwards  the  leflee  did  afGgn  it  without  iicence^ 
the  court  faid  this  was  a  forfeiture,  againft  which  it 
could  not  relieve,  becaufe  it  was  unknown  what  (hould 
be  die  meafure  of  the  damages ;  for  the  court  never  re- 
lieves but  in  thofe  cafes  where  it  can  give  fome  com- 
penfation in  damages,  and  where  there  ^is  fome  rule 
to  be  the  meafure  of  fuch  damages  to  avoid  being 
arbitrary.  ' 

S  40*  Where  there  is  no  ground  for  t}ie  interference 
of  a  court  of  equity,  to  relieve  againft  a  condition,  and 
«  an  eftate  is  limited,  defeafible  upon  the  breach  of  a  con- 
dition, a  re-conveyance  will  be  decreed. 

HuntV  5  41.  A  provifo  was  inferted  in  a  marriage  fettle- 

Glib!  R.  4^.     ^cnt,  that  if  the  intended  marriage  took  effed,  and 
Prec.  ID  Cha,   the  intended  wife  fhould  not,  when  flie  came  of  age, 

by  fine  or  otherwife,  join  in  charging  an  eftate  to  which 
{he  was  then  entitled  with  2000  /.,  then  the  fettlement 
was  to  be  void.  The  marriage  took  effed  ;  but  the 
wife  finding,  when  fhe  came  of  age,  that  her  own  eftate 
was  of  greater  value  than  the  jointure,  (he  and  her  huf- 

band 
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band  refufedto  ^in  in  charging  it  with  aooo  /. ;  where- 
fore a  bill  was  brought  to  have  a  re  conveyance^  which 
was  decreed,  'and  ^  account  of  the  rents  and  profits 
direded  from  the  time  of  the  refufal,  but  no  cofts  on. 
either  fide ;  for  this  was  not  a  condition  precedent, 
but  fubfequent  to  the  veiling  of  the  eftates  in  the  de- 
fendant. 

§  42.    Upon  breach  of  a  condition,  the  feoffor.   Of  Entry  for 
grantor^  or  his  heirs'  becomes  entitled  to  the  eftate  to   broken  *' °" 
which  fuch  condition  was  annexed.     And  in  the  cafe 
of  freehold  eftates  in  lands,  the  only  mode  by  which 
advantage  can  be  taken  of  the  breach  of  a  condition  is 
by  entiy ;  or  if  that  fliould  be.impoffible,  then  by  claim ;    1  inft.  2 1 8  a. 
becaufe  ^the  folemnity  of  a  feoffment  with  livery  of 
fcifin  can  only  \>t  defeated  by  an  aft  of  equal  no- 
toriety. 

§  43.  Ah  entry  by  a  ftranger,  on  behalf  of  the  per*   Fitchet  v. 
fon  entided  to  enter,  is  good,  without  any  authority  j    2  Stra.\  128. 
provided  it  be  affented  to  afterwards  by  the  perfon 
entitled* 

§  44.   In  the  cafe  of  advowfons,  rents,  commons,    ilnft.  218^. 
remainders,   and   reverfions,  where  no  entry  can  be 
made,  there  muft  be  a  claim,  which  muft  be  made  at 
the  church  or  upon  the  land. 

♦  *  • 

$  45.  Where  an  eftate  for  years  determines  by  a   Bro.  /^b. 
condition,  no  entry  is  neceffary.     Thus,  if  a  perfon   p/'gi.  • 
demifes  lands  for  years,  upon  condition  that  if  the  leffor 
pays  the  leflee  lo/.,  his  eftate  fhall  ceafe,  there,  if  the 

Vol.  II.  '  E  leObr 
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leflbr  performs  the  condition,  the  eftate  of  the  leiTee  is 
immediately  determined  without  any  entry. 

f-  350*  §*4^«  Littliton  has  dated  the  following  cafe  in  which 

no  entry  is  neceifary :-— Where  land  is  granted  to  a 
man  for  term  of  five  years,  with  a  condition  that  if  he 
pays  the  grantor,  within  the  two  firfl  years,  40  marks,, 
that  then  he  Ihall  have  the  fee,  or  otherwife  but  for 
five  years ;  and  livery  of  feifm  is  made  by  force  of  the 
grant*    Now  the  grantee  has  a  fee-Ample  condiiional, 
and  if  he  does  not  pay  the  40  marks  within  the  time, 
then  the  fee  and  the  freehold  fhall  be  adjudged  to  be 
in  the  grantor  without  entry  or  claim ;   becaufe  the 
grantor  cannot  immediately  enter,  for  the  grantee  is 

I  Inft.  ai8  «.  ftill  entitled  to  hold  the  lands  for  three  years*    *^  For 

^^  feeing,  by  conflrudion  of  law,  the  freehold  smd  in* 
<*  heritance  paiTeth  maintenant  out  of  the  leflbr ;  by  the 
*'  like  conftrudlon,  the  freehold  and  inheritance,  by 
'*  default  of  the  lefTee,  fliall  be  revelled  in  the  leflbr, 
^*  without  entry  or  claim.'* 

Hi  %  4j.  Lord  Coke  mentions  two  other  exceptions  t« 

this  rule :  ift.  If  a  perfon  grants  a  rent-charge  out  of 
his  lands  upon  condition,  there,  if  the  condition  is 
broken,  the  rent  will  be  eztind ;  becaufe  the  grantor, 
being  in  pofTefSon,  need  not  make  a  claim  upon  his 
own  land ;  and  therefore  the  law  wilt  adjudge  the  rent 
void,  without  any  claim. 

14  §  48.  If  a  man  makes  a  feoffment  in  fee,  upon  ccbw 

dition  that  the  feoffee  fhall  pay  20  /•  on  a  particular 
day,  and  before  the  day  the  feoffee  lets  the  land  ia 

the 
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the  feoffor  for  years,  referving  rent,  and  afterwards 
fails  of  payment,  the  feoffor  (hall  retain  the  land }  for 
he  could  not  enter,  being  himfelf  in  pofleifion. 

§  49.  There  is,  however,  a  diftindion  between  a 
condition  that  requires   an  entry,  and  a  limitation 
that  determines  the  eflate  ipfofado  without  an  entry ;   i.  65. 
of  which,  an  account  will  be  given  hereafcer. 

§  50.  We  have  feen,  that  the  benefit  of  a  condidon   None  but 
can  only  be  referved  to  the  feoffor,  donor,  or  leffor,   p*i^j^  ^ 
and  their  heirs  ;  and  it  is  a  rule  of  the  common  law,   ^^^^* 
that  no  one  can  take  advantage  of  the  breach  of  a  con-  Lit.  t,  347. 
didon  expreffed,  but  parries  and  privies  in  right  and   ig^^'**^ 
reprefentadon,   as  heirs,  executors,  or  adminiftrators 
of  natural  perfons,  and  the  fucceffors  of  bodies  politic* 
So  that  neither  privies  nor  aflignees  in  law,  as  lords  by 
efcheat,  nor  privies  in  eftate,  as  perfons  in  remainder, 
can  enter  for  a  condidon  broken. 

§  51.  Thus,  Liitleton  fays,  if  a  tenant  in  fee  makes  f.  348. 
a  leafe  for  life,  rendering  rent,  with  a  condition  of 
re-entry  on  default  of  payment,  and  afterwards  dies 
without  heirs,  in  the  life-rime  of  the  tenant  for  life, 
the  lord  by  efcheat  cannot  enter  for  the  condidon 
broken. 

S  52.  It  fhould,  however,  be  obferved,.  that,  in  the   Exception. 
cafe  of  condirions  implied,  or  in  law,  privies  and  af- 
fignees  in  law  may  enter  for  a  condidon  broken.    Thus,    » ^^^^  2 15  c. 
Lord  Coke  fays,  if  a  man  makes  a  leafe  for  life,  there 
.  is  a  condition  in  law  annexed  to  it,  that  if  the  leffee 

£  2  creates 


52  little  XIII.   EJiate  on  Condition.    Ch  ii.  §  S'^-^SS' 

creates  a  greater  cftate,  Isfc.  then  the  Icflbt  may  enter. 
Of  this,  and  the  like  conditions  in  law,  which  give  an 
entry  to  the  leflbr,  not  only  the  Icflbr  hlmfelf  tind  his 
heirs  may  take  the  benefit  of  it,  but  alfo  his  ailignee^ 
as  lord  by  cfcheat. 

Kone  but  the  §  ^^.  None  but  the  heir  at  common  law  can  enter 
nion  Law  *  ^^^  ^  condition  broken.  Thus,  if  a  perfon  feifed  of 
can  enter.  lands  in  right  of  his  mother,  makes  a  feoffment  in  fee 
I  And.  184.     of  them  upon  condition,  and  dies,  and  afterwards  the 

condition  is  brvoken,  the  heir,  on  the  part  of  the  father, 
(hall  enter.  For  thourli  the  eflate  does  not  defcend 
to  him,  yet  the  right  of  entry  for  the  condition  broken, 
which  was  created  by  the  feoffment,  and  referred  to  the 
feoffor  and  his  heirs,  defccndcd  on  him.  But  when  he 
has  entered,  the  heir  on  the  part  of  the  mother  may 
enter  upon  him. 

Rob.  Ga?.  §  54.  If  a  condition  be  annexed  to  an  eflate  held 

Gudb.  R.  3.     ^^  gavelkind,  and  is  afterwards  broken,  the  heir  at 

common  law  mufl  enter  for  the  breach :  but  after 
fuch  entry,  all  the  younger  fons  fhall  enjoy  the  eflate 
with  him. 

Of  the  Stat.         §  55.  Upon  the  diffolution  of  the  monafteries  by 

Henry  8.,  moft  of  their  eftates  were  granted  to  pnvate 
perfons,  who  could  not  take  advantage  of  the  condi- 
tions contained  in  the4eafes,  which  had  been  formerly 
made  of  thofe  eflates.  This  produced  the  flatute  32 
'Hen.  8.  c.  34.,  by  which  it  is  ^nafted,  "  that  all  per- 
"  fons  and  bodies  politic,  th^ir  heirs,  fucceffors,  and 
«  aCgns,  which  have  or  (hall  have  any  gift  pr  grant 

"of 
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of  the  king  of  any  lordfliips,  manors,  lands,  £sfr. 
which  did  belong  or  appertain  to  any  of  the  monaf- 
teries,  Sffr.  or  which  belonj:jed  to  any  o^her  perfons, 
**  csfr.  and  alfo  all  other  perfons  being  grantees  or  af- 
^  fignees  to  the  king,  or  to  any  other  perfon  or  per- 
•'  fons,  and  the  heirs,  executors,  fucceffors,  and  af- 
figns  of  every  of  them,  (hall  and  may  have  the  like 
advantage  by  entry,  for  nonpayment  of  rent,  for 
doing  wafte,  or  other  forfeiture ;  and  the  fame  re- 
medy by  a£lion  only,  for  not  performing  other  goji- 
**  ditions,  covenants,  and  agreements,  contained  in 
**  the  faid  leafes,  againft  the  leffees  and  grantees,  their 
**  executors,  adminiftrators,  and  affigns,  as  the  leflbrs 
♦*  and  grantors,  their  heirs  and  fucceffors,  ought, 
•*  fhould,  or  might  have  had  at  any  time  or  times." 

§  ^^.  Lord  Coke  dates  the  following  judgments  and  i  Inft.  xx^^. 
reafonings  made  on  this  ftatute.  ift.  That  the  ftatute 
is  general,  vH.  that  the  grantee  of  the  reverfion  of 
every  common  perfon,  as  well  as  of  the  king,  (hall 
take  advantage  of  conditions :  2d,  That  this  ftatute 
extends  to  grants,  made  by  the  fucceffors  of  the  king, 
although  the  king  be  only  named  in  the  aft :  3d,  That 
where  this  ftatute  fpeaks  of  leffees,  it  does  not  extend 
to  gifts  in  tail :  4th,  That  where  the  ftatute  fpeaks  of 
grantees  and  aflignees  of  the  reverfion,  an  aflignec  of 
part  of  the  eftate  of  the  reverfion  may  take  advantage 
of  the  condition ;  as,  where  fuch  reverfion  is  granted 
for  life,  or  for  years  only,  fuch  grantee  may  take  ad- 
vantage of  a  condition :  5th,  If  a  leffor  bargains  and 
fells  the  reverfion  by  deed  indented  and  inrolled,  the 
bargainee  is  AOt  in  the  /^r  by  the  bargainor ;  and  yet 

E  3  he 
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he  is  an  affignee  ^thin  the  ftatute.  It  is  the  fame,  if 
the  reverfion  is  conveyed  by  grant:  but  thofc  who 
come  in  by  a£b  in  law,  as  lord  by  efcheat,  cannot  take 
any  benefit  from  this  flatute :  6th,  Although  the  words 
of  the  ftatute  arc  **  for  nonpayment  of  rent,  or  for 
^  doing  of  wafte  or  other  forfeiture,'*  yet  the  grantees 
or  aflignees  ihall  not  take  benefit  of  every  forfeiture  bj 
force  of  a  condition,  but  only  of  fuch  conditions  as 
either  are  incident  to  the  reverfions,  as  rent,  or  for 
the  benefit  of  the  efiate,  as  for  not  doing  wafle ;  for 
Vide  1 1nft.  keeping  the  houfes  in  repair,  &r.  and  not  for  the  pay* 
215  *.  n.  1.     jjjgj^  q£  ^  f^jjj  jjj  grofc,  or  things  of  that  nature. 

A  Condition  ^  ^j.  A  condition  being  entire,  cannot,  in  general, 
portioned.  be  apportioned,  by  the  ad  of  the  parties ;  and,  there* 
4  Rep.  120.  fore,  an  aflignee  of  part  of  the  lands,  in  reverfion,  can- 
^        ^^'       not  take  advantage  of  the  condition ;  fo  that,  if  a  leafe  be 

of  three  acres  upon  condition,  the  aflignee  of  the  rever* 
fion  of  two  acres  cannot  enter  for  the  condition  broken* 

Exception.  §  58.  There  are,  however,  two  cafes,  in  which  Lord 

I  luft.  215  tf.   ^^*^  "^y^*  ^  condition  may  be  apportioned,     id.  By 

a&  in  law,  as  if  a  perfon  feifed  of  two  acres,  the  one 
in  fee,  and  the  other  in  borough  Englijh^  has  iflue  two 
fons,  and  leafes  both  acres  for  life,  or  years,  upoa 
condition ;  the  leffor  dies  ;  in  this  cafe,  by  the  defcent, 
which  is  an  a£t  in  law,  the  reverfion  and  condition  are 
divided :  ad,  By  ad  and  wrong  of  the  leffee,  as  if  a 
leffor  makes  a  feo£fment  of  part,  and  the  leflbr  enters 
for  the  forfeiture.  There  the  condition  ihall  be  ap- 
portioned;  for  no  one  fiiall  take  advantage  of  his  own 
wrong. 

S  59.  Where 
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S  59.  Where  a  perfon  enters  for  a  condition  broken,  Effea  of  an 

the  eftate  becomes  void  ab  initio^  and  the  perfon  who  ConditioB* 

enters  becomes  again  feifed  of  his  original  eftate,  and  is  *>ro^«n- 

in  the  fame  fituation  as  if  he  had  never  conveyed  it  I-*J-  /•  3*5- 

'  I  Inft.  302  n. 

away.  And  as  the  entry  of  the  feoffor,  on  the  feoffee, 
for  a  condition  broken,  defeats  the  eftate  to  which  the 
condition  was  annexed,  fo  it  defeats  all  rights  and  in- 
cidents annexed  to  that  eftate,  and  all  charges  and  in- 
cumbrances created  by  the  feoffee,  during  his  poffeffion. 
For  upon  the  entry  of  the  feoffor,  he  becomes  feifed  of 
an  eftate  paramount  to  that  which  was  liable  to  thofe 
charges. 

%  60.  In  confequence  of  this  principle,  if  a  man    1  Roll.  Ab. 
fialed  of  a  conditional  eftate,  marries,  or  a  woman  feif-   ^'^^ 
ed  of  fuch  an  eftace,  takes  a  huftiand,  and  has  iffue, 
and  afterwards  the  condition  is  broken^  and  the  grantor 
enters  for  the  breach,  he  will  avoid  all  titles  of  dower 
and  curtefy. 

%  61.  In  the  fame  manner,  if  a  perfon  having  an 
eftate  on  condition,  grants  a  rent  charge  out  of  the 
land>  or  acknowledges  a  ftatute  or  judgment,  and 
afterwards  the  condition  is  broken,  and  the  feoffor 
enters  for  the  breach,  he  fliall  avoid  all  thofe  incum* 
l>rances« 

.  S  6i.  Although,  in  geperal,  a  perfon  v(rho  enters 
lor  a  conditio^  broken,  becomes  feifed  of  his  old  eftate, 
yet  Lord  Coke  mentions  fome  cafes  where  this  cannot  1  Infl.  202  a. 
be,  on  account  of  the  alteridons  which  have  happened 
la  the  mew  time* 

E  4  S  ^3-  An. 
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Docs  not  S  ^3*  -All  entry  for  a  condition  broken  does  not 

hjM^Grants!  defeat  copyhold  grants ;  and,  therefore,  if  a  man  makes 
Re  .24. tf  ^  feoffment  in  fee  of  a  manor  upon  condition,  and  the 
Co.  Lop.  feoffee  grants  eftates  by  copy,  and  afterwards  the  con- 
i'tu'joq.  dition  is  broken,  and  the  feoffee  enters  for  the  breach, 
jciik.  243-      yet  the  grants  by  copy  made  by  the  feoffee,  even  after 

the  breach  of  the  condition,  (hall  (land  good :  for  the 
Tit.  lo.  ch.2.  feoffee  was  Icgitimus  dominuspro  tempore ;  and  the  copy- 
holder does  not  claim  his  efts^te  from  the  lord's  grant, 
but  from  the  cuftom. 


i.  26. 


Gilb.Tcn.  g  64/  If  J  however,  a  leafe  be  made  of  a  manor  fop 


2C1. 


years  only,  upon  condition,  and  the  condition  is  broken, 
no  copyhold  grants  made  after  the -breach  of  the  con- 
dition will  bind  the  leffor ;  becaufe  the  eftate  of  the 
Aot^,  f.45.     leffee  became  abfolutely  void  by  th^  breach  of  the  con* 

dition,  without  entry. 


Diai'nflion  §  6^*  Lord  Coke  mentions  a  diftin^on  between  a 

u^illlntlon        condition  that  defeats  an  eftate,  but  requires  a  re-entry; 


taliou. 

I  Ilift.  214  5. 


trtl!.^'""*'     and  a  limitation,  which  determmes  the  eftate  ipfifaao 

without  entry.  Of  the  firft  fort,  it  has  been  (hown, 
that  a  ftranger  cannot  take  advantage ;  but  of  limi- 
tations it  is  otherwife.  A&,  if  a  man  makes  a  leafe 
quoufquey  that  is,  until  J.S.  returns  from  Romey  the 
leffor  grants  over  the  reverfion  to  a  ftranger.  J.  S.  re- 
turns from  Rome.  The  grantee  of  the  reverfion  may 
take  advantage  of  the  return  of  J.  S.  and  enter,  be- 
caufe  the  eftate  was  determined  by  an  exprefs  limi- 
tation. 

§66.  So 
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§  66.  So  it  is^  if  a  man  makes  a  leafe  to  a  woman  Id« 
Guamdiu  cajia  vixeritj  or  if  a  man  makes  a  leafe  for  life 
to  a  widow^  tamdiu  in  fur  a  viduitate  vixerit.  So,  if  a 
man  makes  a  leafe  for  loo  years,  if  the  leflee  lives  fp 
long,  the  lellbr' grants  over  the  reverfion  and  the  leflep 
4ics9  the  grantee  of  the  reverfion  may  enter, 
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Of  Eftatet 
held  as  a 
Security  for 
Money. 


Sefdon  i. 

T  SHALL  now  proceed  to  explain  ^  nature  of  thofe 
eftates  which  are  held  as  a  pledge  or  fecurity  for  the 
re-payment  of  monqr>  of  which  there  are  two  kinds : 
The  one»  where  the  creditor  acquires  the  eftate  by 
fome  legal  and  compulTory  procefs ;  and  the  other, 
where  the  efiate  is  conveyed  by  the  debtor  to  the  cre- 
ditor, as  a  pledge  for  fecuring  the  re-payment  of  the 
money  borrowed.  The  firft  kind  are  called  e/lates  by 
Jiatute  merchant  Jidtute  ftapUy  and  el^pU  ^d  owe  their 
rife  to  the  following  drcumftances. 


Land  not 
originally 
fubjedt  to 
Debts. 

2Saund.68tf. 
n.  I. 


5  a.  Upon  the  introdu&ion  of  the  feudal  law  into 
En^ndj  the  feudatory  was  not  only  prohibited  from 
alienating  his  land,  but  alfo  from  charging  it  with  the 
payment  of  his  debts ;  becaufe  this  might  tend  to  difiible 

him 
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\am  from  performing  his  military  fervice.    The  good^   3  Rep.  1 1  *, 

and  chattels  of  the  debtor,  therefore,  and  the  annual 

profits  of  his  lands,  as  they  arofe,  were  the  only  funds 

which  the  law  allotted  for  the  payment  of  his  debts  ;  and 

this  was  thoiight  the  more  reafonable,  becaufe  nothing 

more  than  a  chattel  being  borrowed,  the  chattels  only 

pf  the  debtor  ought  to  be  liable  tq  the  payment  of  the 

Aebt^ 

%  3.  Although  this  law  was  well  fuited  to  t|ie  iitu^ 
^tion  of  a  warlike,  nation,  who  cultivated  their  own 
lands,  and  lived  upon  the  produce,  yet  it  was  no  way» 
calculated  for  a  trading  people,  where  it  is  a  material 
obje&  to  create  an  extenfive  credit,  which  can  only  be 
done  by  making  every  kind  of  property  fubjed  to  the 
payment  of  debts ;  and,  therefore,  when  about  the 
rdgn  of  Henry  3.  the  Englijb  began  to  acquire  fome 
little  foreign  trade,  the  inconveiuence  of  t|us  dodrine 
|>egan  to  b$  felt. 

%  4.  The  king's  prerogative  indeed  foriKted  an  ex-  3  R^.  12JL 
ception  to  this  rule,  for  he  might  always  have  had 
execution  of  the  real  eftate,  goods,  and  chattels  of  his 
debtor}  but  ftill,  under  this  reftridion,  inferted  in 
Magna  Cbarfay  ch.  8.,  that  the  land  was  not  extendible 
where  the  chattels  were  fuffident,  and  the  debtor  ready 
to  anfwer  the  debt 

5  5«  In  the  cafe  of  a  private  perfon,  the  land  was  3  Rep.  itm. 
alfo  liable  to  execution  in  an  action  of  debt  againft  the 
heir,  upon  an  obligation  made  by  his  anceftor,  although, 
in  fuch  a  cafe,  the  creditor  could  not  have  had  exe- 
cution 


6o  Title  XIV,     Statute  Merchant^  bfc.     §  5 — 7. 

cution  againil  the  anceftor  himfelf.  The  reafon  given 
by  Lord  Coke  for  this  pradice  is,  that  as  the  common 
law  had  provided  an  adion  of  debt  againil  the  heir,  if 
the  creditor  could  not  have  execution  of  the  land,  the 
adion  would  have  been  ufelefs,  for  the  goods  and 
chattels  of  the  anceftor  belonged  to  his  executors* 

Stitnte  of  §  6.  Thus  ftood  the  common  law  until  the  reign  of 

Afton  Hur-      Edward  i .  when  great  complaints  having  been  made 

by  foreign  merchants  refpeding  the  difficulties  they 
met  with  in  the  recovery  of  their  debts,  which  had  oc<* 
cafioned  feveral  of  them  to  withdraw  themfelves  from 
the  kingdom,  the  ftatute  of  A&on  Bumell  de  Mer-^ 
'catoribus  was  made  in  11  Edward  i.,  by  which  the 
chattels  and  devifable  burgages  of  the  debtor  might  b« 
fold  fof  the  payment  of  his  debts* 

$  7,   In  confequence  of  feveral  complaints  that 

iheriffs   mifinterpreted  this  ftatute,  and  delayed  the 

execution  of  it,  the  king,  in  the  parUament  held  at 

Wejhninjler  1 2^  Edward  i.,  caufed  it  to  be  rchearfed 

before  him ;  and,  as  a  farther  fecurity  to  merchants, 

f3  Ed.  K        a  new  ftatute  was  made,  by  which  it  was  enaded,  that 

'^'^'  *        every  merchant  to  whom  money  was  due,  fhould  caufe 

his  debtor  to  come  before  the  mayor  oi  London^  or 

ibme  chief  warden  of  a  city,  and  before  one  of  the 

.    clerks,  that  the  king  fhould  thereto  .affign,  who  (hould 

acknowledge  the  debt  and  the  day  of  payment }  and 

this  acknowledgment  fboold  \it  inrolled  by  one  of  the 

clerks,  and  the  roll  fhould  be  double,  whereof  one  part 

fhould  remain  with  the  mayor  and  the  other  with  the 

clerk ;  and  one  of  the  f^d  clerks  fhould  write  an  obr 

ligation. 
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ligation,  to  which  the  feal  of  the  debtor  Ihould  be  put, 
together  with  the  king's  feal ;  and  if  the  debtor  did  not 
pay  at  the  day  limited,  all  his  lands  fhould  be  delivered 
to  the  merchant,  to  hold  to  him  until  fuch  time  as  the 
debt  was  wholly  levied.  And  the  merchant  fhould 
have  fuch  feifin  in  the  lands  and  tenements  delivered 
to  him  or  his  affigns,  that  he  might  maintain  a  writ  of 
novel  diffeifin  if  he  was  oufted. 


§  8.  This  fpecies  of  fecurity  is  called  ^  Jlatute  mer*    Of  a  Statute 
chanty  and  may  be  defcribed  to  be  a  bond  or  contraft 
upon  record  publicly  acknowledged  before  the  proper    ,j  ^^ 
officer,  and  attefted  by  the  king's  feal. 


S  9.  The  addition  of  the  king's  ftal,  which  was 
never  required  to  any  contract  at  common  law,  was 

:  made  in  order  to  authenticate  and  render  the  fecurity 
of  a  higher  nature  than  any  other  then  known ;  for 
by  this  the  king,  in  the  perfon  of  the  mayor,  ^ttefts 
the  contract,  and  takes  immediate  cognizance  of  the 
debt,  and,  confequently,  execution  is  to  be  awarded 
upon  failure  of  payment  on  the  day  afligned,  without 
any  mefiie  procefs  to  fummon  the  debtor,  or  the  trouble 
or  charge  of  bringing  proofs  to '  convift  him.  For 
judges  require  thefe  on  common  contrafts  to  fatisfy 

'  themfelves  of  the  juftice  and  legality  of  the  plaintiff's 
demands,  before  they  award  any  execution  againft  the 
defendant :  but  to  this  contraft  the  king  himfelf  is  a 
witnefs,  ^d  there  is  befides  the  acknowledgment  and 
confeffion  of  the  debtor  that  he  really  owes  fo  much, 

t  which  is  the  beft  and  ftrongeft  evidence  of  the  faft ; 

V  and  therefore  immediate,  execution  is  granted. 

•'         ■  §  10.  Another 


.  i 
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Of  a  Statute        $  I  o«  pother  fpecies  of  fecurity,  of  a  fimilar  nature 
*^*  in  many  refpe&s  to  a  ilatute  merchant,  is  a  ftatute 

ftaple ;  to  explain  which  it  will  be  ncceflfary  to  premife^ 
that  in  the  rdgn  of  Edward  ^*  it  was  thought  ezpe^ 
dient  to  confine  the  iale  of  all  Englijh  commodities, 
which  were  to  be  exported,  to  certain  great  towns  in 
England^  which  were  called  the  r/iaple  ox  Jlaple^  yrhcrc 
foreigners  might  refort  to  pnrchafe ;  and  that  noEngliJb^ 
man  Ihould,  under  great  penalties,  export  thefe  conv- 
modities  himfelf.  Upon  this  principle  was  made  the 
ftatote  of  the  ilaple,  27  Edward  1.  ftat.  2.,  containing 
a  number  of  regulations  for  the  ellablilhment  and  go- 
vernment of  thc^  ilaple. 

§11.  This  ftatute  direds  a  proceeding  fmiilaf  to 
that  which  was  prefcribed  for  obtaining  a  ftatute  mer- 
chant. The.  mayor  of  the  place  is  empowered  to  take 
recognizances  of  debts,  which  any  one  makes  before 
him,  in  the  prefence  of  the  conftables  of  the  ftaple. 
There  was  to  be,  in  every  ftaple,  a  feal  to  be  kept  by 
the  mayor,  and  all  obligations,  made  upon  fiich  re- 
cognizances, were  to  be  fealed  with  that  feal ;  and  in 
confequence  of  this  fealed  obligation,  execution  might 
be  obtained  againft  the  lands  and  tenements  of  die 
debtor  in  the  lame  maimer  as  under  a  ftatute  mer« 
chant ;  fo  that  the  creditor  ftiould  have  a  permanent 
intereft  in  the  lands  and  tenements  thus  delivered  to 
him,  and  a  right  to  recover  them,  if  oufted,  by  a  writ 
of  novel  difleifin. 

S  1 2.  A  ftatute  ftaple  is  therefore  a  bond  of  record, 
acknowledged  before  the  mayor  of  fome  trading  towa, 

attefted. 


\ 
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attefted  by  the  public  feal,  kq>t  for  that  parpofe  \  a&d 
although  both  the  ftatute  merchant  and  ftatute  ftaple 
were  originally  intended  for  the  benefit  of  merchants 
only,  yet  as  they  were  obtained  without  any  great 
trouble  or  expence,  they  became  generally  adopted,  as 
a  common  mode  of  fecurity. 


§13.  The  practice  of  obtaining  ftatutes  ftaple,  of  OfaRccoj^ 

,  r         .  nizancc. 

perfons  not  concerned  m  trade,  became  fo  umverlal, 
that  an  aft  was  made  in  23  Hen.  8.  c.  6.  prohibiting 
any  perfons  but  merchants  from  taking  thefe  ftatutes. 
But  this  ftatute  created  a  new  kind  of  fecurity  called  a 
recognizancfj  in  the  nature  of  a  ftatute  ftaple,  which  is 
a  bond  acknowledged  before  the  juftices  of  the  King's 
Bench  or  Common  Fleas,  the  mayor  of  the  ftaple  at 
Weftffunflery  or  the  recorder  of  London ;  upon  which 
the  fame  procefs,  execution,  and  advantage,  in  every 
particular,  may  be  had,  as  upon  a  ftatute  merchant,  or 
ftatute  fbple. 

By  the  fbtute  of  frauds,  and  the  8  Ceo.  t.  c»  15., 
feveral  regulations  are  made  refpedmg  the  inrolomit 
of  ftatutes  and  recognizances. 

S  14.  Where  the  money  borrowed  upon  the  fecu-  Of  Execution 
tity  of  a  fbitute  merchant,  ftaple,  or  recognLzaace  is  not  of^cco^^^^^ 
paid,  the  cognizee  or  creditor  is  entitled  to  a  writ  of  nizancc. 

execution,  by  which  the  lands  of  the  debtor  are  delivered   *  RoU.  Ab. 

475.  pi'  so, 
to  him  upon  a  reafonable  extent,that  is,  upon  a  reafonable  2 1«  22. 

valuation  to  be  made  by  a  jury,  upon  a  writ  of  extendi 

[  facias  i  vrith  this  difference,  that,  upon  a  ftatute  mer- 
chant^ 

/1 
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chanty  the  flieriff  may  deliver  the  lands  to  the  cpgnizee 
immediately :  but,  upon  a  flatute  ftaple  or  recogni^ 
zance,  the  (heriflfmuil  iirfl  feife  the  lands  intb  the  king's 
hands,  and  then  the  cognizee  muft  have  a  liberate  to 
get  them :  fo  that,  in  this  refped,  a  flatute  merchant 
is  preferable  to  a  flatute  ftaple  or  recognizance. 

't  Roll.  Ab.  §  15,  If  the  debtor  fells  all  or  any  part  of  his  lands, 

47**  P  •  3*       j^i^j.  Yit  has  acknowledged  a  ftatute  or  recognizance, 

{till  the  cognizee  may  extend  them,  by  the  words  of 
the  ftatute  \  otherwife  it  would  be  in  the  power  of  the 
cognizor  to  fruftrate  the  fecurity. 

Winch.  R.  §  1 6.  Even  lands  purchafed  after  the  acknowledge 

^'  ment  of  a  ftatute,  are  bound  by  it.     For  the  ftatute 

fays,  that  all  the  lands  of  the  cognizor  (hall  be  ex- 
tended. 

I  RolLAb.  §  17.  Although  all  the  lands  of  the  cognizor  are 

liable  to  be  extended,  yet,  if  the  cognizee  only  takes 
part  of  the  lands,  it  will  be  good :  for  he.nuy  dilpenfe 
.  with  the  rigour  of  the  ftatute,  if  he  pleafes. 

3  Rep.  \%h.  §18.  But  where  the  cognizor,  after  the  acknow- 
ledgement of  the  ftatute,  conveys  the  lands  to  feveral 
perfons,  the  cognizee  muft  then  fue  out  execution  of 
all  the  lands :  for  it  would  be  unreafonable  to  load  one 
of  the  purchafers  only  with  the  whole  debt,  when  the 
burthen  ought  to  be  equally  diftributed  on  all  the 
lands ;  and,  therefore,  the  perfon  grieved  may  relieve 
himfelf  by  writ  of  c^udita  querela. 

%  19.  An 
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§  194  An  alien  frieiid  merchant  may,  upon  a  ila-  Dyer.a^.  (d. 
tute,  .extend  lands  which  the  king  (hall  not  have  upon  *  '^^"Tf^ 
office^  and  for  which  he  {hall  have  an  ailize  in  cafe  of 
oufter:  for  the  m^  end  and  defign  of  the  ftatute 
merchant)  and  ftatute  ilaple,  was^  to  promote  and  en^ 
courage  trad^,  by  providing  a  fure  and  fpeedy  remedy 
for  merchant  ftrangersj  as  well  as  natives^  to  recover 
their  debts. 

S  20*  I  Ihall  now  proceed  to  explain  the  origin  and   Of  the  Wnt  ' 
nature  of  a  writ  of  elesrit.    By  the  common  law,  in  all 
a£Hons  where  money  alone  was  recovered,  fatisfa&ion   n. 
could  only  be  had  of  the  goods,  chattels,  and  growing 
profits  of  the  defendant's  lands,  but  not  the  pofleffion 
of  the  lands.    This  was  a  natural  confequence  of  the   Aate>  L  t* 
feudal  principles,  which  prohibited  the  alienaddn^  imd, 
of  courfe,  the  incumbring  a  feud  with  debts :  whisn  the 
reftridions  on  alienation  were  taken  aWay,  this  confe* 
quence  ftill  continued  \  and  no  creditor  could  take 
pofleflion  of  lands,  but  only  levy  the  growing  profits : 
fo  that,  if  the  defendant  alioned  his  lands,  the  plaintiflf 
loft  even  that  remedy. 

%  21.  By  the  ftatute  Weflmnjkt  ^.  13  Edw.  I.  c.  i^.^  i  Inft.  394. 
it  was  enaded,  that  when  a  debt  was  recovered  or  ac* 
knowledged,  or  damages  adjudged  in  the  king's  courts^ 
the  plaintiff  (hould  have  his  eledion^  either  to  have  a 
writ  oi  jUri  facias^  or  elfe  that  the  iheriff  (hould  deli-* 
▼er  to  him  all  the  chattels  of  the  debtor,  (laving  only 
his  oxen  and  beafb  of  the  plough),  and  the  one  half 
of  his  lands,  until  the  debt  was  levied,  upon  a  reafox&* 
able  price  or  extent* 

Vol.,  n.  ,    P  5  ii2.  la 
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M*  'I  ^*  In  putfuanee  of  this  ftatute,  a  new  writ  of 

^      *  ^    '  execiide^  was  frvoetl^  called  an  el^itj  from  the  vords 

of  the  wnt  I  and  if  a  ^aiatiff  prayed  this  writ»  the 
-  entry  on  the  roll  vras«  quod  elegit  Jibi  executionemJUri 
de  mflilm  f^titallis^  et  medietate  itrrm^  Thus^  was  a 
i^Qiety  of  8^  perfon's  lands  made  liable  to  the  payment 
of  hia  debts,  contrary  to  the  original  policy  of  the 
feudal  inftitudons. 

J  33.  The  words  of  the  ftatute  are ;  Cum  debit t£m 
Jkerit  recufcrattm^^  vel  in  curia  regis  recognitum.  This 
laft  expreffion  gaVe  rife  to  a  pra&ice  now  grown  very 
common :  when  money  is  borrowed,  the  debtor  not 
oply  executes  s^  bond  to  the  creditor,  but  alfo,  a  war* 
rant  of  attorney  addrefled  to  one  or  more  attomies  of 
one  of  the  courts  at  Wejlwunjler^  authorifmg  him  or 
them  to  acknowledge  a  judgment  on  the  bond ;  and 
when  fuch  judgment  is  acknowledged,  it  enables  the 
credijtor  to  fue  out  a.  wnt  of  elegit,  as  effedually,  as.  if 
it  had  bfeit  obtain^  in  an  adverfary  fuit. 

Doet.Carter,       §  ^4*  ^  ^  modern  cafe.  Lord  Kfnymt  faid^  he  law 
61. 300.  '      1^  difference  between  a  judgment  that  was  obtained  in 

cpnfequence  of  spi  aftion  refifted,  and  a  judgment  that 
was  iigned  imder  a  warrant  of  attorney  j  fince  the 
latter  was  merely  to  ihorten  the  proce&,  and  to  leflen 
the  expence  of  the  proceedings. 
•      < 

Of  t}i«  Iih  S  ^5*  ^i^^  a  writ  of  elegit  is  fued  out,  the  flieriff 

quifition.        j^^  impmnel  a  jury,  who  are  to  make  inquiry  of  all 

Ifae  gooda  and  chattels  of  the  debtor,  and  to  a{^>raife 

the 
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the  fame,  and,  alfo,  to  inquire  as  to  his  lands  and  te- 
sements  \  and  upon  fuch  inquifition,  to  fet  out  and 
delirer  a  moiety  of  the  lands  to  the  plaintiff^  by  metes 
and  boimds.  ' 

%  26.  It  was  formerly  held  in  fome  of  the  hocks^ 
thaty  upon  an' elegit,  the  iheriflf  was  obliged  to  deliver 
a  moiety  of  each  particular  Bum  and  tenement*    But  Denn  v.  L^ 
in  a  modem  cafe,  the  Court .  of  Kmg*s  Bench  deter-  £0^?^; 
mined,  that  the  return  was  good,  although  feparate  473* 
lands  were  extended,  provided  it  did  not  appear  that 
they  amounted  in  value  to  more  than  a  moiety  of  the 
whole :  for,  otherwife,  not  only  a  moiety,  of  every 
farm  and  tenement,  but  even  a  moiety  of  every  clofe 
and  field,  mud  be  delivered  to  the  creditor.      Nor 
could  th^  writ  be  executed  according  to  this  idea,  but 
by  delivering  an.  undivided   moiety,    which   is  en* 
drely  contrary  to  the  meaning  of  the  ilatute :  for  the 
moiety  to  be  extended,  muit  be  fet  ^ut  by  metes  and 
bounds. 

S  27.  If  the  iberiir  delivers  more  than  a  moiety  of  Putten  t. 
the  debtor's  land,  and  this  appear,  upon  the  r«um.  f '^"i^Vs. 
the  execution  is  totally  void  j  for  the  fheriff  has  only 
a  ctfcumfcribed  authority,  which  he  cannot  exceed  $ 
and  what  is  extended  beyond  a  moiety,  being  without 
authority,  and  there  being  no  poffibility  of  feparating 
it  from  the  reft,  the  whole  is  Void^^  as  if  nothing  had 
been  extended.  But  Carthewj  in  his  report  of  this 
cafe,  makes  Lord  Holt  fay,  that  the  inquiiition  is  not 
iroid^  but  veidlble  only  by  errors  or  an  midita  yitreUu 

Fa  $38.  Although 


68 

Glib.  Ex.  ^6. 
Att  Gen.  T. 
Andrews* 
Hard.  R.  ^3. 
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S  a8.  Although  no  more  than  a  mdety  of  the  lands 
of  a  debtor  can  be  taken  by  elegit,  yet,  if  two  judgments 
are  obtained  by  the  fame  perfon,  he  may  extend  both 
moieties,  and  it  will  be  good. 


Huytv. 
Co^n.Cro. 
£liz.  482. 


S  29.  But  if  ^.  and  B.  recover  feverally  againft  C* 
and  A.  fues  out  an  elegit  and  has  a  moiety  of  the  lands 
delivered  to  him,  and  then  B.  fues  out  an  elegit,  he 
can  only  have  a  moiety  o{  the  lands  which  remain,  and 
not  the  whole. 


The  Efltte 
m  1^  be  ex- 
ecuted hy 
linlrj. 


I  Cha.  Ca. 
36S. 


§  30.  The  eftate  acquired  by  the  execution  of  a  fta- 
tute,  recogni2:ance,  or  judgment,  mud  be  executed  by 
an  aftUal  entry  of  the  cognizee ;  for,  until  entry,  he 
bias  but  a  bare  right,  which  is  not  aflignable  :  fo  that, 
although  he  fhould  releafe  all  hi|  right  to  the  land,  he 
may  extend  it  after.  All  he  acquires,  is  a  lien  on  the 
land ;  but  it  is  not  certain  whether  he  may  ever  make 
ufe  of  it,  for  he  may  recover  the  debt  out  of  the  goods 
of  the  cognizor,  by  a  fcire  facias^  or  take  his  body ; 
and  then,  during  the  debtor's  life,  he  can  have  no 
execution* 


Haniilm  ▼. 

Woodford, 
4  Mod.  48. 
I  Salk.  563. 
3  Lev.  312. 


.  S  31*  Upon  the  dekth  of  the  cognizee  of  a  ftatute, 
his  admlniftrator  fued  out  an  extent,  and  the  liberate 
being  returned,  he  ailigned  over  the  lands,  without 
making  any  adual  entry.  The  queftion  was,  whether 
the  affignment  was  good  or  not. 

ft 
:  It  was  determined  dut  the  affignment  \rai  void,  for 
by  the  return  of  the  liberate^  he  had  accepted  the  poC^ 
feffion,  and  was  eftopped  to  fay  the  contrary.    Then, 

when 


\ 
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when  the  owner  (till  continued  in  poiTeflion,  it  turned 

the  poifeifion  which  the  adminiftrator  had  accepted  by 

the  liberate^  to  a  mere  right,  and  fuch  right  was  by  no 

means  affignable ;  nor  was  it  like  an  inter ejfe  termtniy    Tit.  8.  ch.  i. 

which  the  leffee  might  aflign  over  before  entry ;  be-    *     * 

caufe,  in  that  cafe,  the  leflbr  is  the  principal  agent,  and 

hath  done  every  thing  on  his  part  to  transfer  an 

intereft  to  the    leflee,    which    he    may  execute    at 

pleafure. 

§  31.  The  {heiiff  does  not  now,  as  formerly,  deli*  iSai]iuL69r. 
ver  aftual,  but  only  legal,  poffeilion,  of  a  moiety  of 
the  lands ;  and,  in  order  to  obtain  a&ual  poffeinon, 
the  plaintiff  mufl  proceed  by  ejedment ;  in  which,  he 
muft  not  only  prove  the  judgment,  and  by  the  judg* 
ment  roll,  that  an  elegit  iffued,  and  was  returned,  but 
he  muft  alfo  prove  the  writ  of  elegit,  by  a  true  copy 
thereof,  and  alfo  the  inquilition, "  which  was  taken 
thcreon« 

S  33*  Where  a  plaintiff  in  eje£kment  claims  under 
an  elegit,  and  there  is  a  perfon  in  poffeffion  under  a 
leafe  made  prior  to  the  judgment  under  which  the 
elegit  was  fued  out,  he  cannot  recover. 

§  34.  In  ejectment,  the  plaintiff  claimed  under  an  Doc  ▼/ 
elegit  againft  Wharton.  An  objeaion  was  taken  at  the  JtcSr.s 
trial  by  the  defendants,  that  the  tenant  in  poffei&on 
enjoyed  \mder  a  leafe  granted  to  him  by  WhartM  prior 
CO  the  data^  of  the  plaintiff's  judgment,  and,  therefore, 
that  the  plaintiff  could  not  fucceed  iii  'this  eje&ment. 
To  this,,  it  was  anfwered  on  the  part  of  the  leffor  of  the 

F  3  plaintiff. 
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l^laintiff,  that  he  had  given  the  tenant  notice  that  he  did 
not  mean  to  difturb  the  tenant's  poiTeilion,  his  objeCk 
|)cing  only,  to  get  into  the  receipt  of  the  rents  and 
profits  of  the  eftate ;  and  that  the  defendants  ought  not 
to  be  permitted  to  fet  up  this  objefkion.  But  Mr.  Juf- 
tice  Lawrence^  before  vhom  the  caufe  was  tried,  waa 
of  opinion,  that  the  party  who  had  the  legal  eftate  muft 
prevail  in  an  ejedment ;  and  that,  as  the  tenant's  title 
accrued  prior  to  that  of  the  leiTor  of  the  plaintiff,  the 
/  latter  could  not  fucceed  in  this  eje&ment.    The  Court 

of  King's  Bench  was  clearly  of  the  fame  opinion. 

$35*  This  determination  has  given  rife  to  a  tra£t, 
indtuled,  **  Ob/ervatidru  on  the  Proceedings  by  Elegit** 
written  by  Mn  Lefroy^  a  gentleman  of  the  Irijh  Bar ; 
in  which  it  is  contended,  that  where  there  are  fublift* 
ing  leafe8  prior  to  the  judgment,  the  conuzee  may  ex- 
tend the  reverfion  and  rent  by  his  degit,  and  after  fuch 
extent,  may,  without  the  ufual  procefs  of  ejedment, 
have  all  fuch  rqnedies  to  recover  a  moiety  of  the  rent, 
as  the  conuzor  himfelf  might  have  had  for  the  whole, 
before  the  extent,  or  will  have  after  it,  for  the  other 
moiety. 

This  propofition  is  fupported  with  great  learning  and 
ability,  and  will  moft  probably  be  adopted  by  the  courts 
of  law. 

What  may  be       §  36.  With  rcfpe^l  to  the  kind  of  property  which 

may  be  extended^  not  only  freehold  eftates  are  fubjcA 
to  be  taken  under  writs  of  elegit,  but  alfo  rent  charges, 
and  all  other  hereditaments,  arifiag  out  of  lands.    And 

by 
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by  the  fiatute  of  frauds,  29  CHa.  i.  t.  3.,  truft  eftates 
nuiy  be  taken  under  ilegiii^  for  the  pajrment  oF  debts 
due  by  the  cejiuique  trufl,  dtid  held  dHchifged  fh>ih 
the  incumbrances  of  the  tcuftee. 

5  37.  An  eftate  tail  may  ht  extended  during  the  Cro.  Ja.  85. 
life  of  the  tenant  in  tail.    But  if  execudon  be  fued  out 
againft  the  iflue,  upon  a  ftatute  or  judgment,  acknow*   Ante,  Tit.  s» 
ledged  by  the  father,  the  iflue  may  avoid  it  by  ai&^e  ^     '  *  3- 
or  audita  querela ;  becaufe  a  tenant  in  tail  can  only 
charge  his  eftate  during  his  life, 

§  38.  The  fheriff  may,  upon  an  elegit,  either  ex-   x  InfL  395. 
tend  a  term  for  years,  that  i^,  deliver  a  moiety  there- 
of to  the  creditor,  as  part  of  th^  debtor's  lands,  6x 
may  fell  it  abfolutely,  as  part  of  his  perfonal  eftate. 

%  39.  Lands  held  in  ancient  d^mdhe,  may  be  ei-  2  ln%  397. 
tended  by  elegit,  but  not  copyholds ;  for,  in  that  cafe, 
die  lord  might  have  z  tenant  brought  into  the  manor, 
ixdthout  his  admittance  or  confeiit.    So  that,  if  a  judg-  Co.  Cop.  Sup. 
ment  be  obtained  in  a  court  of  record  agsdnff  a  copy-    *  ^'  ^  ^^ 
holder,  the  plaintiff  cannot  have  execution  of  a  moiety 
of  his  copyhold  eftate  by  writ  of  elegit,  becaufo  copy- 
holds are  not  within  the  ftatute  of  Wejhninjier  the 
ieCond* 

§  40.  A  rent  feck,  advowfon  in  grofs,  or  glebe,  be-  Cro.  EII2. 
longing  to  a  parfonage  or  vicarage,  caniiot  be  extended  ^x^^^* 
by  a  aeditor,  under  a  writ  of  elegit. 

F4  §41-  It 
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f.  36.  S  4<*  I^  ^^  1>^^  already  ftated,  that  truft  efiates 

«re,  by  the  ftatute  of  frauds,  29  Cha^  2.  c*  3*  f.  lo., 

made  fubjed  to  the  debts  of  the  cejtuique  truft ;  but 

that  execution  mufl  be  fued  againft  the  truftees  while 

they  are  feifed  of  the  land.    For,  after  a  conveyance 

by  the  tmftees  to  the  ceftuique  truft,.  they  cannot  be 

taken  in  execution,  by  any  procefs  iiTued  againft  the 

f  p.  Wipi.      truftees.  But  if  a  truftee  confeiles  a  judgment  or  ftatute, 
2*78 

though  at  law,  thefe  are  liens  upon  the  ^ftate,  yet,  in 

equity,  they  will  not  aifefk  it,  becaufe  a  judgment  is 

« 

only  a  general  fecurity,  not  a  fpecific  lien  upon  the 
land. 

Finch  T.  E^rl  §  41.  Lord  Cowper  is  reported  to  have  faid,  that 

^a   Tp.  ^  *     ^'  articles  made  for  a  valuable  confideration,  and  the 

Wms.  277,      «<  money  paid,  will,  in  equity,  bind  the  eftate,   and 

*^  prevail  againft  any  judgment  creditor  mefne  between 

~  (^  th^  articles  and  the  conveyance.    But  this  muft  be 

^^  where  the  confideration  is  adequate  to  the  thing 

^^  purchafed ;  for,  if  the  money  paid  ir  but  a  fmall 

^^  fum  in  refped  of  the  value  of  the  land,  this  fhall  not 

^  prevail  over  a  mefiie  judgment  creditor." 

Th^s  doctrine  can  only  be  fyppqrt^d  upon  the  prin- 
piple,  that,  by  the  execution  of  die  articles,  the  perfon 
agreeing  to  fell,  becomes  a  truftee  for  the  intended 
purchafer. 

<  $  43*  A   judgment  binds  all  the  freehold  lands 

whereof  the  perfon  againft  whom  it  is  obtained  is  fei£ed 
|tt  the  time  y  and  no  fubfequent  a£t  of  the  debtor,  not 

even 


TitU  XIV.  Statute  Mercbam^  t^c.    §  43 — 47.  73 

even  an  alienation  for  a  valuable  confideration  to  a  puh- 
chafer,  who  has  no  notice  of  the  judgment,  will  avoid 
it.  A  judgment,  alfo,  binds  all  the  lands  which  are 
afterwards  acquired  by  the  debtor. 

S  44.  It  has  been  the  general  opinion,  ever  fince  the 
ftatute  of  frauds,  that  a  term  for  .years  is  not  affeded 
by  a  judgment,  until  a  writ  of  execution  is  a&ualiy 
fued    out  and    delivered  to   the  iheriff.      But   this    VideRigge 
doftrine  has  been  lately  controverted  by  Mr.  Ser-   <^^^^S^ 
jeant  HilL 

5  45*  Upon  the  entry  of  the  cognizee  into  the  lands   Thefe  Eftatet 
extended,  he  is  called  tenant  byjiatute  merchant^  ftatute   chattJt. 
ftaple^  or  ele^t :  and,  although  the  eflates  thus  ac-    ,  j„(i^  ^  ^ 

quired,  are  uncertain  as  to  their  duration,  being  de-  * 39^ 

terminable  only  on  payment  of  the  debt,  and,  although 
perfons  holding  fuch  eftates,  ihall  have  the  fame  re- 
medy by  ailize  as  freeholders,  yet  they  are  but  chat* 
tels,  and,  as  fuch,  veil  in*  executors^  or  admini- 
ftiators. 

§  4^.  It  was  formerly  held,  that  thefe  eftates,  hkc 
terms  for  years,  might  be  barred  by  a  recovery  fuffered 
by  the  perfons  who  had  the  freehold.    But  by  the  fta-^   yy^  fit,  3d. 
tute  27  Hen*  8.  c.  15.,  they  are  proteded  from  the 
rffe^  cf  a  recovery, 

%• 
%  47.  Perfons  holding  eftates  of  this  kind,  are  not   The  Tenants 

punilhable  for  wafte,  by  the  ftatute  of  Gloucefter.    But  "'lu^SSlbie 
if  tenant  by  elegit  commits  wafte,  an  adion  of  account  ^"^  Wafte. 

will  Uc  acainft  him ;  and  the  debtor  fhail  have  a  venire  Bro.  Ab. 
^  '  ^   .       Tit.  Elegit, 

jactas  pL  7.  ao. 


tlOD. 
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6  Rep.  57  «•    ficku  ad  eppi^utMndtmy  for  the  waftc,  and  Ihall  ttcoYcr 
i/f  • "  *•     damtget  for  the  furplui. 

Kewedies  in         ^  48.  With  rcfpefi  to  the  remedies  giren  to  tenant 
^  ^       ^'^    by  ftatute  merchant,  in  cafe  of  eviftion,  the  ftatute 

13  Edw.  I.  gave  him  a  tmt  of  novel  diffdrm/  in 
cafe  his  pofleflion  was  difturbed :  but  if  the  eviction 
va»  upon  good  title,  the  cOgnizee  had  no  further 
remedy. 

§  49*  By  the  common  law,  after  a  full  and  perfcA 
execution  had  by  extent  returned,  and  entered  on  re- 
cord, the  COgnizee  could  have  no  new  extent  on  the 
effeds  of  the  cognizor }  becaufe  there  was  once  fidf^ 
fa£don  given  to  the  creditor  oft  record,  though  the 
lands  had  been  recovered  from  him  before  he  had 
levied  his  dd)t. 


%  50.  This  dofbine  was  altered  by  the  ftatute  31 

Hen.  &  c*  5*9  by  which,  it  was  enafted,  ^t  if  lands 

delivered  in  execution  on  juft  caufe,  be  taken  from  the 

tenant  before  he  hath  recovered  his  whole  debt,  the 

1  loft.  390 «.   COgnizee  (and,  by  a  frtvourable  conftni£tion  of  the 

ftatute,  his  executors,  adnuniftrators,  or  affigns),  may 
have  z  far e  facias  out  of  the  court  where  execution 
was  awarded,  dr  out  of  any  court,  to  which  the  record 
is  moved  by  writ  of  error,  and  affirmed,  and  a  new 
writ  of  execution  againft  the  other  lands  of  the 
COgnizee. 

1  Isft.  s99  ^       S  5'*  Upon  the  conftrudion  of  this  ftatute,  it  was 

refolved,  that  where  the  cognizee  has  a  remedy  for 

part 
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pan  of  his  debt,  in  frafenti^  or  &r  the  whole  or  part> 
in  future,  he  cannot  derive  any  benefit  from  this  fta^ 
tute.  Thus,  if  all  the  lands  extended  be  recovered 
j&mn  the  cogniiiee,  except  one  acre,  he  cannot  have 
a  new  writ  of  execution  under  the  ftatute ;  becaufe  the 
9iBt  only  extends  to  tfaofe  who  are  deprived  of  all 
remedy,  which  is  not  the  cafe  while  one  acre  re^ 
mains. 

$  52.  This  inconvenielQce  feems,  however,  to  lyt 
removed  by  the  ftatute  8  Geo.  i.  c.  25.  f.  4.,  which 
enads,  that  in  cafe  it  is  made  appear  to  the  Court  of 
Chancery,  that  fufficient  has  not  been  extended  to  fa- 
tisfy  the  recognizance,  or  that  any  omiffion,  error,  or 
miftake  has  happened,  in  making,  fuing  out,  execut- 
ing, or  returning,  any  of  the  faid  writs ;  or  ihould  it 
happen,  that  any  of  the  faid  lands,  bfc.  fhall  hereafter 
be  evided,  that  then,  and  in  every  fiich  cafe,  the  faid 
Court  of  Chancery  fhall  and  may  award  one  or  ntore 
re-extent  or  re*extents,  and  writs  of  liberate  may  be 
fued  out  thereupon. 

S  SS*  -^  ^^  ^^  dundon  of  thefe  eftates,  the  law  Duration  of 
allows  the  ci editw  to  hold  them  until  he  has  received  ^  ^  ^  ^^ 
all  the  money  due  to  him.  And  in  the  cafe  of  a  ilatute^ 
be  is  alio'  entitled  to  cofts ;  and,  as  the  flieriff  is  dire£ied 
to  make  a  reafbnable  extent  of  the  land,  it  follows  that^ 
upon  a  computation  of  the  debt,  and  the  value  of  the 
lands,  it  will  be  eaiily  known  how  long  the  extent  may 
continue,  and  when  the  debtor  will  be  entitled  to  have 
Ikis  land  acaki. 

Tbere 
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There  are,  however,  fome  cafes  in  which  the  creditor 
may  bold  ov^  the  time  of  the  extent. 

4  Rep  82  5  54*   ^  ^^  ^^  ^^y  <li^^^  or  interruption  by  a 

41    it    It 

2  Roll.  Ah.      ftranger,  the  cognizee  ihall  not  hold  over  the  time  of 
^7^*  the  extent,  but  is  to  have  fatisfadion  for  the  injury 

done  him,  from  fuch  Aranger.  But  if  the  cognizor 
himfelf  gives  the  tenant  by  ilatute  or  elegit  any  inter- 
ruption, or  prevents  him  from  taking  the  profits,  there 
the  tenant  may  either  hold  over,  or  brmg  an  a£tion 
againft  the  cognizor.  For  as,  in  the  firft  cafe,  it  would 
be  unreafonable  to  punifli  the  cognizor  for  the  z&  of 
a  ftranger,  by  keeping  him  out  of  his  lands,  fo,  in  the 
lad  cafe,  it  would  be  equally  unreafonable  to  permit 
the  cognizor,  by  any  b&  of  his  own,  to  turn  the 
cognizee  out  of  the  land,  before  he  had  received  his 
debt. 

Id.  $  55*  If  the  tenant,  by  ftatute  or  elegitj  fuffers  the 

land  to  lie  wafte,  or  neglefts  to  levy  the  dd>t  out  of  it, 
thefe  being  his  own  ads,  it  is  but  ceafonable  he  ihould 
fuffer  for  them,  and  not  hold  over  the  land  to  the  pre- 
judice of  the  cognizor.  But,  on  the  other  hand,  where 
there  is  no  fault  or  negligence  in  the  cognizee,  but  he 
is  prevented  from  making  the  ufual  profits  of  the  land 
by  the  a£k  of  God,  there  the  cognizee  fhall  hold  over 
the  time  of  the  extent ;  for  it  would  be  xmreafonable 
to  punifli  him  for  that  which  no  induifary  of  his  could 
prevent. 


How  they  §  ^6*  As  to  the  manner  in  which  eftates  of  this 

^,^^''        kind  may  be  determined,  there  is  a  confiderable  dif« 

ference 
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ference  between  eftates  held  by  ftatute  merchant, 
ftatute  flaple,  or  recognizance,  and  thofe  held  by  writ 
of  ele^t. 


C  C7.  In  the  cafe  of  an  extent  under  a  ftatute,  the  4  Rep.  67  a. 
cognizor  cannot  enter  without  fuing  out  a  fcire  facias  *  ^|^ 
ad  rehabendam  terram ;  becaufe,  in  this  cafe,  the  tenant 
is  entitled  to  hold  the  land  not  only  until  the  principal 
debt  be  levied,  but  alfo  all  cofts,  damages,  and  ex* 
pences  arifing  by  reafon  thereof.  And  as  the  cofts 
are. not  afcertained,  no  entry,  which  is  but  an  ad./» 
fats  J  can  deficit  a  matter  of  record,  until  f uch  cofts  and 
damages  are  afcertained  by  writ  oi fcire  facias. 

%  58.  But  in  the  cafe  of  an  elegit^  where  the  debt  is  4  ^^*  ^1  ^' 
certain,  (no. damages  or  expences  being  allowed),  and 
the  annual  value  of  the  land  is  afcertained  by  the  in^ 
quifition  and  extent,  when  a  fuffident  timis  has  elapfed 
to  enable  the  creditor  to  receive  what  was  due  to  him 
from  the  rents,  there  is  no  reafon  to  objed  to  the  entry 
of  the  cognizor,  and  it  is  therefore  lawful. 

§  ^g.  In  the  cafe  of  an  elegit^  if  the  cognizee  is  fatisfied   2  Roll.  Ab. 
his  debt^  by  fome  cafual  profit,  the  cognizor  cannot  ^^^' 
enter,  but  muft  bring  a  writ  oi  fcire  facias  \  becaufe 
fuch  accidental  profit  does  not  appear  in,  the  valuation 
of  the  lands  fettled  upon  record. 

S  60.  No  fcire  facias  lies  upon  a  general  averment 
that  the  cognizee  has  levied  the  debt  before  the  time 
of  the  extent  expired ;  becaufe  this  may  happen  by  the 

cog^izee's, 
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cogoizee't  iaduiby  in  improving  the  hnd,  of  'vhick 
the  debtor  canaot  take  advantage.  But  if  the  cognizee 
has  levied  part  of  the  debt  by  the  felling  of  tiii^>er, 
and  has  received  the  reft,  as  appears  from  an  acquit- 
tance, the  cogmzor  fliall  have  a  writ  tA  fdr9  facias. 
The  reafon  is,  becauie  the  objeft  of  the  extent  being 
only  to  fatisfy  the  cogniaee  his  reafonable  demands, 
whenever  it  appears  to  the  court  diat  they  are  anfwer* 
ed,  whether  it  be  by  perception  of  the  profits  or  0thex^f 
wife,  they  will  grant  a  fare  facias  to  avoid  the  extent, 
and  to  reinftate  the  cognizor  in  his  former  poffeflion  ; 
iince  the  end  for  which  it  was  given  is  anfwered. 

Id.  §  6i.  If  the  cognizee  has  levied  part  of  the  debt, 

according  to  the  extent,  die  cogniaor,  upon  tender  of 
the  refidue  in  court,  (hall  have  zfdre  fadat  to  recover 
pofieffion  of  his  land  within  the  time  of  the  extent : 
for  here  it  s^ipears  on  record  how  much  was  due  at 
firft,  how  much  was  paid,  and  what  remains  due. 
And  the  objed  of  the  extent  being  to  fati^  the  cog- 
nizee  of  his  juft  debt,  whenever  that  appears  to  the 
court  to  have  been  done,  the  eftate  fhall  ceafe.  But 
if  the  cognizor  had  tendered  the  remainder  of  the 
debt  out  of  court,  or  if  in  court  he  had  only  offered  » 
come  to  an  agreement  with  the  cognizee,  in  neither  of 
thefe  cafes  would  a  fare  facias  be  granted ;  becaufe 
it  did  not  appear  upon  record  that  the  debt  was 
psud. 

Godfrey  T.  §  6%.   A  queftion  having  arifen  in  the  Court  of 

$  Atk.  517.     Chancery,  wiiether,  upon  an  elegit^  the  plaintiff  vi^uld 

4.  be 
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lie  allowed  intereft  beyond  t!ie  penalty  of  a  judgment,  ^^^^  "•     , 
Lord  Hardwuke  faid,  that  at  law,  upon  a  judgment  Amb.  520. 
entered  up,  it  is  the  debitum  recuperatum  and  the  ftated 
damages  between  the  parties*    But  if  the  creditor  doea 
not  take  out  a  ^eri  facias  againft  the  perfon  of  the 
debtor,  or  his  perfonal  eftate,  but  eictends  the  lands 
by  eleffi^  which  the  Iheriff  does  only  at  the  annual 
value,  and  much  below  the  real,  the  creditor  holds 
qttoufque  debitum  fatisfa£lum  fuerit ;   and  at  law  the 
debtor  cannot,  upon  a  writ  ad  comfutandum,  infift  upon 
the  creditor's '  doing  more  than  account  for  the  ex- 
tended value.    But  if  the  debtor  comes  into  a  court 
of  equity  for  relief,  the  court  will  give  it  him,  by 
obliging  the  creditor  to  account  for  the  whole  that  he 
has  received :  and,  as  a  perfon  who  comes  for  equity 
mud  do  equity,  will  dired  the  debtor  to  pay  intereft 
to  the  creditor,  even  though  it  ihould  exceed  the  prin- 
cipal.    And  his  Lordihip  faid,  he  remembered  very 
well,  upon  Serjeant  Whitaket^^  infifting  before  Lord 
Chancellor  Cawper  that  this  would  be  repealing  the 
ftatute  of  Weftmnfter^  his  Lordihip  faid,  he  would  not 
repeal  the  ftatute,  but  he  would  do  complete  juftice^ 
by  letting  the  creditor  carry  on  the  intereft  upon  his 
debt,  as  he  was  to  account  for  the  whole  he  had  re- 
ceived. 

%  63.  In  the  cafe  of  an  extent  under  a  ftatute,  the  Dciglitoa  t. 
only  proper  determination  of  the  eftate  held  under  ^  show.  \<. 
fuch  extent  is  the  entry  of  &tis£idion  upon  die  record ;   vide  Tit.  35. 
and  a  perfon,  having  a  fecond  extent,  has  no  title  of 
entry  imtil  then. 


to  Ti^frXIV.   Statute  MtrebMt,  ts^e.^^4: 

§  64.  In  the  cafe  of  an  extent  hy  the  cro^im,  the 
Court  of  Exchequer  is  empowered,  by  a  modern  zCt 
of  parliament,  25  G^o.  3.  c.  35^  to  fell  the  eftate  ahfo- 
lutely  for  payment  of  the  debt* 


yi^ifi* 
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S6£Uon  itf 

Ongia  of  TT  is  not  known,  whether  the  pra£Uce  of  pledging 
Pt^'  lands  as  a  fecurity  for  the  repayment  of  a  fum  of 

money  borrowed,  exKled  in  the  time  of  the  Saxons. 

But  in  the  reign  of  Hen*  a.,  two  modes  of  pledging 
Lib.  xo.  c.  8.   lands  were  ia  ufe,  which  are  fully  defcrib^  by  Glan^ 

villey  and  appear  to  have  been  adopted  from  the 
Gnnd  Couft.   cuftomary  law  of  Normandy. 

§  2.  The  firft  of  thefe  was  called  vivuAi  vadium^ 
and  was  a  conveyance  of  lands  by  a  debtor  to  his  cre- 
ditor, to  hold  until  the  rents  and  profits  (hould  amount 
to  the  fum  borrowed  ;  in  which  cafe,  the  pledge  was 
faid  to  be  living,  for,  on  difcharge  of  the  debt,  it  re- 
.  turned  to  the  borrower. 


$  3.  The  fecond  mode  of  pledging  land  was  called 
mortuum  vadium^  and  is  thus  defcribed  by  LittUtm^ 
f.  332. :  **  If  a  feoffment  be  ntiade  upon  fuch  condi- 
^  tion,  that  if  the  feoffor  pay  to  the  feoffee  40  A  of 
'*  money,  that  then  the  feoffor  may  re-enter,  &*r.  in 
^  this  cafe,  the  feoffee  is  called  tenant  in  mortgagey 
**  which  is  as  much  to  fay  in  French^  as  mort-gage^ 
^  and,  in  Latin^  meritmm  vadium.  And  it  feemeth^ 
^^  that  the  caufe  why  it  is  called  mortgage  is,  for  that 
•*  it  is  doubtful  whether  the  feoffor  will  pay  at  the  day 
•*  Kmited  fuch  fum  or  not ;  and  if  he  doth  not  pay,. 
^^  then  the  land  which  is  put  in  pledge,  «pon  condi- 
**  tlon  for  the  payment  of  the  money,  is  taken  front 
^  him  for  ever,  and  fo  dead  to  him  upon  condition/^ 

It 
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tt  appears  from  this  paflage,  that  a  mortgage  waS: 
dreated  by  a  conveyance  of  the  lands  from  the  debtor 
to  the  creditor^  with  a  condition,  that  if  the  money 
was  paid  on  a  certain  day,  the  conveyance  ihould  be 
void,  and  the  debtor  might  enter  and  have  his  fotmer. 
eflate ;  but  if  default  was  rxiade  in  payment  of  the 
money  on  the  day  appointed,  then  the  lands  became 
abfolutely  veiled  in  the  creditor,  freed  from  the  con- 
dition. And  all  the  itiaxirhs  of  the  common  laW,  re- 
fpefting  the  breach  of  a  condition,  vircte  ftriftly  ap- 
plied to  this  kind  of  conveyance^ 

S  4.  This  mode  of  pledging  lands  wsis  attended 
with  great  inconvenience.  If  the  money  was  not  paid 
on  the  very  day  named  in  the  defed,  the  lands  were 
abfolutely  forfeited,  and  became  liable  to  all  the  in« 
dumbranees  of  the  creditor :  nor  would  any  fubfequent 
tender  of  the  money  avail  the  debtor,  although  the 
eftate  mortgaged  were  of  much  greater  value  than  the 
fum  borrowed. 

%  5«  Notwithflanding  the  obvious  injuftice  of  thi$ 
dodrine^  the  courts  of  common  law  would  not  allow 
of  the  fmalleft  degree  of  liberality  in  the  conftruftion 
of  thefe  kind  of  conditions ;  and^  hi  the  only  two  cafes   rfcodatf  i 
repotted  by  Lord  Coke  refpedling  mortgages^  the  courts  ^^^^      - 
of  common  law  appear  to  have  held,  that  an  eftate   Wadc's  caft-^ 
mortgaged  was  abfolutely  forfeited,   and  loft,  if  the* 
condition  was  not  really  and  bond  fide  performed. 

» 

§  6k  The  principles  adopted  by  the  courts  of  com^  IntcrpofiucHi 

mon  law  in  refpeft  to  ^ortgages^  being  totally  ton-  ^[  [^,J^^. 

G  3  trary 

J 
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trary  to  the  fpirit  of  this  fpecies  of  contraft,  and  to  the 
good  of  the  public,  by  fubjefting  thofe  who  borrowed 
money  on  the  fecurity  of  their  lands,  to  the  total  lofs 
of  them,  on  the  nonperformance  of  the  condition,  the 
Court  of  Chancery  was  induced  to  interpofe,  and,  by 
an  equitable  and  liberal  conftru£Hon,  to  mitigate  the 
rigour  of  the  common  law,  in  cafes  of  this  nature. 

5.  7*  It  was  obvious,  that  lands  mortgaged,  were 
only  meant  to  become  a  fecurity  for  the  payment  of 
what  was  borrowed,  and  that  it  never  could  be  the 
intention  of  a  perfon  who  mortgaged  his  lands,  that  a 
large  eftate  ihould  become  the  abfolute  property  of  a 
creditor,  if  a  fum  of  money  much  inferior  to  the  value 
of  fuch  eftate  was  not  paid  on  the  day  appointed.  The 
Court  of  Chancery,  therefore,  refolved,  that  a  condi- 
tion of  this  kind  was  in  the  nature  of  a  penalty,  againft 
'  which  equity  ought  to  telieve ;  and  that,  all  the  cre- 
ditor could,  in  juftice  and  confcience  be  entitled  to,- 
was,  his  principal,  intereft,  and  cofts.  Thefe  confi- 
derations  induce<i-  the  Court  of  Chancery  to  eftablifh 
it  as  a  ruling  maxim,  that  although  the  condition  was 
not  ftridly  performed,  by  which  the  eftate  was  for* 
feited  at  law,  yet,  if  the  debtor  paid  the  money  bor- 
rowed, and  intereft,  within  a  reafonable  time,  he  fhould 
be  entitled  to  call  on  the  creditor  for  a  reconveyance  of 
his  lands. 

§  8.  This  right  acquired  the  name  of  an  equity  of 

redemption :  but  it  is  not  afcertained  when  it  was  firft 

t  CI1S.  Ca.      allowed.    Lord  Hale  is  reported  to  have  faid,  that  ia 

^^^  14  Rk.  a»>  the  parUameat  rcfufed  to  admit  of  an 

equity 
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equity  of  redemption.    But  this  is  probably  a  miftake   Rot.  Pari, 
of  the  reporter;  for,  in  the  cafe  to  which  Lord  Hale  '°^  ''  ^^^* 
alludes,  the  mortgagor  averted  that  he  had  paid  the 
money,  and  prayed  to  have  his  lauds  again :  nor  did 
the  idea  of  an  equity  of  redemption  exift  for  fome  cen- 
turies aftei^.     And  although  Tothill  has  mentioned  a 
cafe  in  37  £//«.,  where  a  mortgagor  had  a  decree  in 
chancery  for  a  reconveyance  of  lands  mortgaged,  yet 
no  mention  is  made  in  any  part  of  Lord  Cok^^  works 
of  an  equity  of  redemption ;  from  which,  it  may  be 
certainly  prefiuned,  that  it  was  not  then  generafty  efta« 
bliihed.    It  is,  however,  probable,  that  this  do£lrine 
was  introduced  in  the  reign  of  James  i«,  when  the 
Court  of  Chancery  had  eftabliflied  its  equitable  juri£- 
didion ;  and,  in  the  firft  year  of  Charles  i .  there  is  a   Emamid  Col. 
cafe,  in  which  this  right  is  fupported  as  a  thing  of   j'^^^'^'cha. 
courfe.  10* 

§  9.  After  the  allowance  of  an  equity  of  redemp- 
tion, there  ftill  remained  fome  legal  fcruples,  which 
fubje&ed  the  mortgagor  to  great  inconveiiiendes.    It 
was  conceived,  that  where  the  condition  was  not  ftridly 
performed,  by  the  payment  of  the  money  on  the  day 
mentioned  in  the  conveyance,  the  lands  became  liable   x;^^  ^ 
to  all  the  legal  charges  of  the  mortraree;    to  the   P^cfton, 
4ower  of  his  wife  j  to  forfeiture  and  efche^t ;  and  that    ' 
the  mortgagor  could  have  no  relief  againft  thofe  who 
came  in,  in  the  port.     But  the  Court  of  Chancery, 
as  it  cncreafed  in  power,  has  fet  this  matter  right,  and 
h^s  eftablilhed  the  right  of  redemption,  not  only  againft 
tisnant  in  dower,  and  all  thofe  who  came  in  under  thq 
mortgage^,  but  alfo  againft  the  lord  by  efcheat,  aad 

G3  aU 


S6  Title  XV.    Montage.    Cb.  i.  %  9—1  r. 

all  others  who  come  in,  in  the  pod.  Becaufe,  In 
equity,  the  payment  of  the  money  puts  the  mortgagor 
injiatu  quoy  fince  the  lands  were  originally  ccnveyed 
as  a  fecurity  only  for  the  money  lent. 

Dffcription  §  lo.  A  mortgage  may  therefore  be  defcribcd  to  be 

fi»ge.       *       ^  conveyance  of  lands  by  a  debtor  to  his  creditor,  as 

a  pledge  or  fecurity  for  the  re-payment  of  a  fum  of 
money  borrowed,  with  a  provifo  that  fuch  conveyance 
fhall  be  void  on  payment  of  the  money  and  intereft 
on  a  certain  day.  And  in  all  mortgages,  although  the 
money  be  not  paid  at  the  time  appointed,  by  which 
the  conveyance  of  the  lands  becomes  abfolute  at  law, 
yet  the  mortgagor  has  ftill  a  right  in  equity,  on  ten- 
dering to  the  mortgagee  his  principal,  i^tereft,  an4 
cofts  within  a  reafonable  time,  to  call  for  a  re-convey- 
ance of  the  lands ;  which  right  is  called  an  equity  of 
redempion. 

§  II.  It  was  formerly  a  pra&ice  to  make  a  niort- 

gage  by  an  abfolute  conveyance,  with  a  defeazance  or 

claufe  of  redemption  in  a  feparate  deed.    I^ord  TalbtA 

f  orrcft.  63,      has  faid  of  this  practice,  that  it  was  a  wrong  way,  and 

to  him  it  always  appeared  with  a  face  of  fraud  j  for 
the  defeazance  might  be  loft,  and  then  an  abfolute 
conveyance  was  fet  up  ;  he  would  difcourage  the 
^kcr  V.  practice  as.  much  as  poffible.  And  Lord  Hardwich 
I  Yet  160.  ^^  f^iid,  that  wherever  the  court  finds  a  claufe  of  re- 
demption in  a  feparate  decd^  it  adheres  to  it  ftriftly,  to 
prevent  the  equity  of  redemption  from  being  intangled. 
to  the  prejudice  of  the  mortgagor. 

$1?.  The 
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§  1 2.  The  Court  of  Chancery  having  thus  extended 
its  protection  to  the  mortgagor,  by  allowiitj^  him  to 
redeem  his  eftate  after  it  was  forfeited  at  law.  it  alfo 
gave  the  mortgagee  a  rights  in  a  reafonable  time  after 
ibrfeiture,  to  call  on  the  mortgagor  for  the  payment  of 
his  money,  or  elfe  to  be  for  ever  foreclofed,  or  excluded 
from  any  farther  equity  of  redemption* 

§  13.  As  money  borrowed  on  mortgage  is  fehiom 
paid  on  the  day  appointed,  mortgages  are  now  be^ 
coine  entirely  fubjed  to  the  Court  of  Chancery ;  and 
it  is  there  laid  down  a^  a  rule,  that  the  mortgagee 
holds  the  eftate  merely  as  a  pledge  or  fecurity  for  the 
re-payment  pi  his  money ;  and  therefore  a  mortgage, 
though  in  fee,  (the  legal  eftate  in  which  defcends  to 
the  heir  at  law),  is  conftdered  in  equity  only  as  per-\ 
Ibnal  eftate.  The  mortgagor  is  therefore  held  to  be 
the  real  owner  of  the  land,  the  debt  being  efteemed 
the  principal,  and  the  land  the  acceflary ;  and  when* 
ever  the  debt  is  difcharged,  the  intereft  of  the  mort« 
gagee  in  the  land  determines  of  courfe,  and  he  is 
looked  upon  ia  equity,  mer^y  as  a  truftee  for  the 
mortgagor. 

to  • 

I 

%  14.  fo  all  modem  mortgages,  there  is  a  covenant 
mferted  from  the  mortgagor,  for  himfelf,  his  heirs, 
executors,  and  adminiftratdrs,  to  pay  the  money  bor- 
rowed with  intereft ;  which  creates  a  perfonal  contrad 
between  the  mortgagor  and  mortgagee  for  the  pay- 
ment of  the  money. 

G  4  S  15.  Mortgages 
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Mortgages  S  '  5*  Mortgages  are  of  two  forts :  either  the  lands 

fo/vLui^      are  conveyed  to  the  mortgagee  and  his  heirs,  in  fee, 

with  a  provifo  that  if  the  mortgagor  pays  the  money 
borrowed  on  a  certain  day,  the  conveyance  fhall  be 
void ;  or  elfe  the  lands  are  conveyed  to  the  mortgagee, 
his  executors,  adminiftrators,  and  affigns,  for  a  long 
term  of  years,  with  a  provifo  that  if  the  money  is 
paid  on  a  certain  day,  the  term  fhall  ceafe  and  be- 
come void. 

§  16.  in  the  cafe  of  mortgages  for  years,  if  the 
money  is  not  paid  on  the  da^  appointed,  the  eilate  be- 
comes veiled  at  law  in  the  mortgagee  for  the  relidue 
of  the  term ;  and  though  a  court  of  equity  allows  the 
mortgagor  to  redeem  it  within  a  reafonable  time,  by 
paying  the  mortgagee  his  principal,  intereft,  and  cofts, 
yet  fuch  payment  only  gives  the  mortgagor  an 
equitable  right  to  the  term,  and  the  legal  eftate  ftiil 
continues  in  the  mortgageej  who  muft  re-convey  it  by 
a  proper  inftrument. 

Treat,  of  Eq.       §  17.  Mortgages  for  years  are  attended  with  this 
note.  *  *  '  *   advantage :  that  on  the  death  of  the  mortgagee,  the 

term,  and  the  right  in  cqxiity  to  receive  the  mortgage 
debt,  veft  in  the  fame  perfon;  whereas,  in  cafes  of 
mortgages  in  fee,  the  eftate,  on  the  death  of  the  mort- 
^Z^^  %^^  ^o  ^s  heir  or  devifee,  and  the  money  is 
payable  to  his  executor  or  adminiftrator.  This  pro- 
duces a  reparation  of  rights,  that  is  often  attended 
with  great  inconvenience  both  to  the  mortgagor  and 
mortgagee.    On  the  ot|ier  hand^  in  cafe  of  mortgages 
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for  years,  there  is  this  defed :  that  if  the  eilate  is  fore- 

clofed,  the  mortgagee  will  be  only  entitled  to  his  term. 

To  guard  againft  which  it  has  been  thought  advifable, 

in  fome  cafes,  to  make  the  inortgagor  covenant  that  on 

nonpayment  of  the  money,  he  vill  not  only  confirm  the 

term,  but  alfo  convey  the  freehold  and  inheritance  to   Bac.  Ab.Tit. 

thi;  mortgagee,  or  as  he  fliall  appoint,  difcharged  of  all   (a.) 

equity  of  redemption,, 

§  18.  There  is  another  kind  of  mortgage,  where  Danbyv, 

the  provifo  for  redemption  does  not  oblige  the  mort-  p ^^226.^ 

gagor  to  pay  the  money  on  a  particular  day,  but  he  is  Vide  Infra, 

^owed  to  do  it  at  any  indefinite  period  of  dme,  Pncc. 

§  19.  When  the  Court  of  Chancery  aflymed  a  jtirif-   All  Re- 

/I   ' 

difiion  over  mortgages,  it  became  an  eftabliihed  rule  ^hTRight  of 
there,  that  every  conveyance  of  a  real  eftate,  for  the   Rcdemptioa 

arc  void* 
purpofe  of  fecuiing  the  re-payment  of  a  fum  of  money 

only,  fliould  be  confidered  as  a  moitgage ;  and  that 

all  reftraints  impofed  upon  the  equity  of  redemption, 

fliould  be  relieved  againft,  being,  in  iaft,  terms  ex» 

torted  from  the  necei&tiies  of  the  borrower,  and  tending 

to  ufury  and  oppreffioUt    ^  « 

The  right  of  redemption  r$  therefore  confidered  in  . 
tequity  as  infeparably  incident  to  a  mortgage^  and  can- 
not be  reftrained  by  any  claufe  or  agreement  whatever ; 
it  being  a  rule  that  what  was  once  a  mprtgage  muft 
always  continue  to  be  a  mortgage^ 

$  20.   Thus,  a  provifo  to  redeem  during  the  life   jafon  t. 
pf  t|ie  mortgagor  only,  was  h^l4  YoW  j  and  it  was  ^^^  •^^ 

cat  3#« 

decreed, 
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I  Vern.  192.    decreed,  that  the  heir  of  the  mortgagor  fliould  redeent 
Smidirxnfra.   notwithftandmg, 

$  a  I  •  So,  where  the  right  of  redemption  was  re- 
drained  to  the  mortgagor  himfelf,  or  to  the  heirs  of  his 
body,  it  was  held  void  \  and  a  jointrels  was  allowed 
to  redeem* 

Howard  r.  $  22.  Lands  were  mortgaged  with  a  fpecial  claufe, 

I  V>rn.  33.      ^^21^  if  the  mortgagor j  or  the  heirs  males  of  his  body, 
*9^'  fliould  pay  the  mcmcy  borrowed,  they  might  re-enter  j 

and  the  mortgagor  agreed,  that  no  one  but  he  or  the 
heirs  males  of  his  body  flK>uld  be  admitted  to  redeem* 

The  mortgagor  died  without  iflue,  and  the  plaintifft 
being  a  jointrels  of  part  of  the  mortgaged  lands,  brought 
her  bill  to  redeem  the  mortgage* 

It  was  infilled  for  the  plaintiff,  ill,  that  reftridions 
of  redemption,  in  mortgages,  had  always  been  dif** 
couraged ;  and  it  would  be  a  thing  of  mifchievous 
confequence  fl>ould  they  prevail :  for  then  it  would 
become  a  common  pradice  and  a  trade,  amongft  the 
fcriveners,  to  fetter  mortgagors  fo  as  to  make  it  im<» 
pra^cable  for  them  to  redeem,  according  to  the  pre* 
cife  letter  of  the  agreement,  adly.  It  was  a  mazing 
in  Chancery,  that  an  eftate  cannot  at  one  time  be  a 
mortgage,  and  a(  another  time  ceafe  to  be  fo>  by  one 
and  the  fame  deed;  and  a  mortgage  can  no  mpre 
be  irredeemable,  than  a  diflrefs  for  a  rent-charge 
irrepleviable* 

After 
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After  long  debate,  the  Lord  Keeper  decreed,  that 
the  mortgage  fhould  be  redeemed ;  the  rather  becaufc     - 
the  defendant  had  a  covenant  for  re*paymeat  of  hi$ 
mortgage  money. 

5  23.  Where  lands  are  mortgaged,  no  a^eement 
made  at  the  time  that  in  cafe  the  money  is  not  paid  on 
the  day  appointed,  the  conveyance  ihall  become  abfo* 
lute,  will  be  allowed  in  Chancery. 

5  24.  A  perfon,  being  feifed  of  lands  worth  200  /.    Bowen  ▼, 
fcr  annuMy  mortgaged  the  fame  in  1637,  for  250/.    f^'^^'^nCtuL 
and  executed  a  deed  for  the  abfolute  conveyance  of  221* 
the  premifes  to  the  mortgagee,  if  the  money  was  not 
paid  at  the  and  of  feven  years.    The  Mafter  of  the 
Rolls,  affi(led  by  Mr.  Juftice  Hyde^    decreed  a  re- 
demption ;  for  the  mortgagee's  father  having  exhibited 
a  bill  againft  the  mortgagor,   for  the  land  or  the 
inoney,   made  it  evident  that   it  was  a  mortgage; 
and  therefore  no  agreement  could  take  away  the  right 
of  {redemption, 

§  25.  An  agreement,  ~  that  in  cafe  money,  lent  on 
mortgage,  is  not  paid  on  the  day  appointed,  then,  that 
^pon  payment  of  a  farther  fum  by  the  mortgagee, 
the  conveyance  Ihail  become  abfolute^  will  not  be 
ftllowedf 

§  26.  A  peifon  mortgaged  his  eftate  for  200  /«,  and  wniett  ▼, 
»t  the  fame  time  entered  intp  a  bond,  conditioned    ,  Vcm.  48J1,  • 
that  if  the  200  /.  and  interefl:  was  not  paid  at  the  day, 
4iep,  if  thq  mortgagee  fcould  pay  thq^  mortgagor  the 

further 
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iulther  Aim  of  78  /•  in  full  for  the  purchafe  of  the 
premiies  within  ten  days  afterwards^  the  bond  fhould 
be  void,  or  elfe  ihould  ftand  in  force. 

The  mortgagor  died  before  the  mortgage  became 
forfeited^  leaving  his  fon  an  infant ;  and  the  200/.  not 
being  paid  at  the  day,  the  mortgagee  paid  the  78  /. 
The  fon  of  the  mortgagor  brought  his  bill  to  redeem. 
The  defendant,  by  his  anfwer,  iniifted  that  it  was 
an  abfolute  purchafe.  But  the  court  decreed  a  re« 
demption. 

Jennings  T.  §  ^y.  Thc  defendant^  Ward^  lent  16,000/.  to  one 

s  Vera.  530.    NeaUf  on  mortgage^  to  carry  on  his  buildings ;  and 

in  another  deed,  executed  at  the  fame  time,  he  took  a 
covenant  from  Neak^  that  he  would  cQuvey  to  him,  if 
he  thought  fit,  ground  rents  to  the  value  of  16,000  /., 
at  the  rate  of  20  years  purchafe.  The  bill  being  to 
redeem,  the  defendant  mfifted  on  that  agreement ;  but 
the  Mafter  of  the  Rolls  decreed  a  redemption,  on  pay* 
ment  of  principal,  intereil,  and  cofls,  without  regard 
to  that  agreement,  fetting  it  afide  as  unconfcionable ; 
for  a  man  fhall  not  have  intereft  for  his  money,  and  a 
collateral  advantage  befides  for  the  loan  of  it,  or  clog 
the  redemption  with  any  bye  agreement, 

%  28.  No  fubfequent  agreement  entered  into  by  the 
creditors  and  af&gnees  of  a  mortgagee,  to  reftrain  the 
Hght  of  redemption  to  a  particular  period,  will  bQ 
dc^m^  valid  in  equity. 

5  49.  A  peiv 
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5  39.  A  perfon,  haying  made  a  mortgage,  aad  die   Exton  t. 
eqmty  of  redemption  being  fubjefk  to  the  payment  of  |  vilJ^^ijg. 
feveral  debts^  the  mortgagee  exhibited  his  bill  againft . 
the  mortgagor  and  all  the  creditors,  that  they  fhould 
redeem,  or  be  foreclofed.     Greaves^  who  was  one  of 
the  defendants,  and  alfo  a  creditor,  paid  the  mortgage 
money  with  the  conTent  of  the  other  creditors,  and 
agreed  with  them,  that  if  they  would  pay  the  money 
advanced  by  him,  at  a  further  day,  they  ihould  redeem, 
otherwife  that  he  fhould  have  the  lands  abfolutely. 
The  creditors  failed  to  pay  the  money  at  the  time 
agreed  on.    Greaves  enjoyed  the  lands  for  20  years  } 
and  afterwards  the  creditors  exhibited  their  bill  to 
redeem. 

The  Lord  Keeper  decreed  a  redemption,  becaufe 
thofe  lands,  by  the  new  agreement,  became  a  mort- 
gage, in  rdTped  of  the  other  creditors,  in  the  hands  of 
the  defendant ;  and  in  regard  of  the  trufb  and  confi- 
dence which  they  had  in  the  defendant,'  being  all  cre- 
ditors alike :  and,  principally,  becaufe  the  mortgagee 
had  afligned  to  Graves  his  mortgage  only,  and  not  the 
benefit  of  the  decree  for  foreclofing  the  redemption. 

§  30*  Although  a  mortgagee  have  a  power  to  mott- 
gage,  or  fell  the  lands  mortgaged  abfolutely,  in  cafe 
of  faHore  of  payment  at  a  given  time,  a  court  of  equity 
wiU,  neverthelelSy  confider  any  conveyance  by  fuch 
mortgagee  to  be  fubjed  to  redemption,  if  it  appear 
that  the  equity  of  redemption  was  excepted  in  the  con- 
Tcyancc^ 

521^  Thus, 
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Croft  T.  %tu  Thus,  where  a  conveyance  of  lands  was  made^ 

Cofri.  kfp.      by  leafe  and  releafe,  by  A.  to  B.  and  his  heirs,  and  by 
^^'  a  defeazance,  bearing  date  with  the  releafe,    it  was 

agreed^  tN&t  li  A.  repaid  loooiLi  &f^.  borrowed  oi  B.^ 
and  two  other  Aims  borrowed  of  other  perfons,  which 
B.  had  taken  upon  himfelf  to  J^ay  oflF  within  a  year  ' 
from  the  date  of  the  indenture,  then  B.  fhould  recon- 
vcy  to  him  %  but  if  he  fidled  to  pay  the  money  within 
the  year,  then  B*  (hould  mortgage  or  libfolutely  fell 
the  lands,  free  from  tedemption^  arid  o(it  of  the  money 
raifed  by  fuch  mortgage  or  fide,  pay  the  faid  1600 /«i| 
t^c.  and  ititereft,  and  be  accountable  for  the  overplus 
to  A^  and  his  heirs.  A  fine  was  alfo  levied  to  B.  in 
order  to  bar  A\  wife  of  dower.  Afterwards,  the  money 
not  being  paid  at  the  time  (lipulatcd,  B*  agreed  to 
convey  the  eftate  for  a  certain  fum  of  money ;  and  m 
the  agreement,  and  alfo  in  the  conveyance,  an  except 
tion  was  made,  in  which  the  defeazance  was  mentioned^ 
Afterwards,  a  queftion  arofe,  whether  the  purchafer 
had  an  abfolute  eftate,  or  an  eftate  redeemable.  And 
it  was  contended  that  he  had  an  abfolute^  eftate,  for 
that  the  eftate  conveyed  to  B.  was  an  abfolute  eftate^ 
and  though  there  was  a  defeazance  executed  at  the 
fame  time,  yet  that  was  to  have  operation  only  within 
a  twelvemonth,  after  which  period,  Bk  was  invefted 
with  a  power  to  fell  abfoiutely,  free  from  all  equity  of 
redemption  \  confequently,  it  then  became  a  truft  for 
£4  to  fell :  and  where  an  eftate  was  conveyed  to  truf-« 
tees  to  fell,  the  vendee,  by  virtue  of  fuch  lale,  had  an 
abfolute  eftate,  free  from  all  charges  and  power  of  re-* 
demption.    And  the  fine,  it  was  faid,  pafted  the  right 

of 
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of  the  then  owners  in  the  eftate,  and  made  it  abfolute. 
But  it  was  anfwered,  and  refolved  by  the  court,  that 
the  eft  ate  was  redeemable ;  for  the  eft  ate  conveyed  by 
ji.  to  B^  was,  in  its  nature,  a  mortgage  to  him ;  and, 
though  the  money  was  not  paid  within  the  year,  yet 
the  mortgagor  might  ftill  have  redeemed  at  any  time, 
while  the  eftate  continued  in  B ;  and  then,  though  B. 
had  a  power,  on  nonpayment  within  the  year,  to  mort- 
gage or  fell  in  order  to  raife  the  money  lent,  and  to 
be  accountable  for  the  overplus,  it  was  not  then  to  be 
6oniidered  what  he  might  have  done,  but  what  he  bad 
done ;  and  it  was  evident,  that  it  was  not  B*s.  inten- 
tion to  convey  an  abfolute  and  indefeafible  eftate,  for 
he  had  not  conveyed  it  abfolutely,  and  free  from  the 
equity  of  redemption,  but  had  infifted  upon  having  the 
defeazance  inferted.  If,  then,  as  was  the  cafe,  J7.,  on 
nonpayment  of  the^money  within  a  year,  ftood  as  truf- 
tce  for  J.y  fubjeft  to  the  defeazance,  his  (J?*s.)  vendee 
coming  in  with  notice  of  that  truft,  would  ftand  in  his 
place,  and  muft  be  coniidered  as  taking  the  convey- 
ance, liable,  in  equity,  to  the  performance  of  the  truft ; . 
and  the  fine  made  no  difference,  for  it  only  operated 
to  ftrengthen  the  eftate,  and  free  it  from  the  dower  of 
the  wife,  and  confirmed  it  in  ^atu  quoy  but  did  not 
difcharge  it  from  the  equity  of  redemption,  to  which 
It  was  before  liable. 


§  32.  A  diftindlon  has  been  hiade  by  the  Court  of  Whore  tliere 
Chancery,  between  contrafts  originally  founded  upon   ]^in-c"oicnt 
lending  and  borrowing  money,  with  an  agreement  for  fo«"  »  ^^^^ 
a  purchafe  in  a  certain  event,  and  cafes  where,  after  a 
mortgage,  a  new  agreement  hath  been  entered  into^ 

and 
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and  executed  by  the  parties^  for  an  abfolute  purchafe^ 
although  there  be  a  fubfequent  declaration,  that  the 
mortgagor  may  have. his  eftate  upon  payment  of  inte- 
reft,  principal,  and  cofts ;  or,  where  a  releafe  of  the 
equity  of  redemption  it  given,  widi  a  collateral  agree- 
ment to  reconvey,  upon  repayment  of  the  purchafe 
money :  and,  in  the  latter  cafes,  it  hath  been  deter- 
mined, that  no  repurchafe  fhall  be  had,  unlefs  upon  a 
ftri£t  performance  of  the  conditions  ftipulated. 

Cottercl  ▼•  S  33.  A.^  a  joint-tenant  vidth  B.  her  filler,  made  an 

CarTemp.      abfolute  Conveyance  to  C  in  fee,  for  104/.,  which 
Jalb.  61.        y^f^  admitted  to  be  intended  only  as  a  mortgage ;  fome 

time  after,  m  1708,  thofe  deeds  were  cancelled,  and 
then  A.  in  coniideration  of  184 1,  (including  the  104  /• 
paid  by  C.\  conveyed  the  eftate  ntfupray  but  with  a 
farther  covenant,  not  to  agree  to  any  partition  without 
CV  confent.  B.  was  in  poflei&on  till  1710,  when  C. 
ejeding  her  out  of  the  moiety,  enjoyed  it  quietly  till 
1726;  at  which  time,  A.  brought  a  bill  for  redemp- 
tionj  to  which  C  pleaded  himfelf  an  abfolute  purchafer. 
The  receipts  given  for  the  money,  mendoned  it  to  be 
purchafe  money.  In  17 10,  there  was  an  agreement, 
that  A.  might  have  the  eftate  again,  if  defired,  on 
'  payment  of  principal,  intereft,  and  charges.    It  was 

firft  heard  before  the  Mafter  of  the  Rolls,  who  difmifled 
the  bill.  Afterwards,  it  came  on  before  Lord  Chan* 
oellor  Talbot f  who  obferved  the  cafe  was  very  dark : 
the  firft  deed  VTas  admitted  to  be  a  mortgage,  the  fe* 
cond  was  made  in  the  fame  nunner,  excepting  the 
covenant  refpeding  the  partition,  which  was  the  darkeft 
part  of  the  cafe ;  for  to  fuppofe  that  it  wzs  an  abfolute 

conveyance^ 
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conveyance,  and  to  take  a  covenant  from  one  who  had 
nothing  to  do  with  the  eftatej  made  both  the  covenant 
and  parties  vague  and  ridiculous ;  but  that  it  would  be 
fequally  fo,  if  the  deed  was  fuppofed  to  be  an  adual 
conveyance,  fo  that  it  was^of  no  great  weight,  and 
ought  to  be  laid  out  of  the  queftion  :  that  he  was  in- 
cfined,  lipon  the  whole,  to  think  the  coiiveyaned  in 
1708,  was  at  firft  an  abfoliite  conveyance.  The  agree- 
ment in  1 7 1  o  for  the  repurchafe,  (hewed  it  Was  not 
redeemable  at  firft ;  the  acquidcence  of  1 6  years  upon 
C*s.  poffeffion,  was  a  ftrong  evidence  of  it ;  and  his 
Lordftiip,  upon  the  chrcumftances  of  the  cafe,  affirmed 
his  Honour's  decree* 


S  34,  Lands  in  Wales  were  morf^aged  fbr  400 /.^   Endfvronh 
tod  afterwards,    ndther  principal  nor  intercft  being    iWin.  Ab. 
J>aid  at  the  time  limited,  the  mortgagee  brought  an   ^\^^^\ 
«^jc£hnerit,  got  poffeffion  of  the  pr^mifes,  and  then  ob-  . 
tMned  a  i^eleafe  of  the  equity  of  redemption  from  the 
mortgagor,  upon  payment  of  350/.  more.    A  note 
was  given  at  the  time  of  executing  the  releafe,  that  the 
Ireleafee,  on  payment  of  the  750  /.,  and  all  charges  of 
repairdy  within  a  year,  by  the  releafor,  fliould  fell  and 
convey  to  him  the  premifes.    Payment  having  been 
negle£tied  for  1 6  years,  redemption  was  not  allowed, 
thie  note  being  confidered  as    an  original  agreement 
between  the  parties  to  fell  and  C(3nvey  the  premifes 
upon  the  terms  therein  mentioned,  but  not  that  the 
releafor  fhould  be  at  liberty  to  redeem  the  fame. 

This  decree  wasi  upon  appeal,  affirmed  by  the  Houfe  ;  Bro  p«rl 
©f  Lords.  ^'■''+* 

Vol.  H,  H  S  %$-  Where 
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S  35*  Where  money  is  lent  by  one  relation  to  an 
other,  with  a  provifo,  that  if  the  money  is  not  repaid 
on  a  certain  day,  the  land  fhall  be  fettled  in  a  particiu 
lar  manner  for  the  benefit  of  the  family ;  a  court  of 
equity  will  not  decree  a  redemption. 

Bonham  y.  C  ^(5.  ^.,  in  confideration  of  looo  A,  made  an  ab* 

2  Vent.  364.    folttte  conveyance  to  J?,  of  the  rererfion  of  certain  lands 

I  Ab.  Eq.        i^ff^  ^yj^  Ijygg    ^ich  at  that  time  were  worth  little 
3*s, 

more;  and,  by  another  deed  of  the  fame  date,  the 

lands  were  made  redeemable  at  any  time  during  the 

life  of  the  grantor  only,  on  payment  of  1000/.,  and 

intereft.    A.  died  not  having  paid  the  money  ;  and  it 

was  held  by  my  Lord  Nottingham^  that  his  heir  might 

redeem,  notmthftanding  this  redridive  claufe;    and 

{hat  it  was  a  rule,  once  a  mortgage  always  a  mortgage^ 

and  that  B.  might  have  compelled  A.  to  redeem  in 

lib  life-time^  or  have  foreclofed  him.    But,  on  a  re* 

hearing,  Lprd  Keeper  North  reverfed  the  decree,  oa 

the  circumftances  of  this  cafe ;  for  it  af^ieared  by  proo^ 

that  A.  had  a  kindnefs  for  it«,  and  that  he  had  mar* 

lied  his  kinfwoman, .  which  made  it  in  the  nature  of  a 

marriage  fettlement :  he  likewife  held,  that  B.  eould 

not  have  compelled  A.  to  redeem  during  his  life,  which 

made  it  the  more  ftrong« 

King  if.  %  ij.  As  feifed  of  a  copyhold  in  fee,  furrendered 

2Ab!£q.       ^^  ^P^^  ^^^  marriag/,  to  the  ufe  of  himfelf  and  his 
595-  wife  in  fpecial  tail,'   remainder  to  her  in  fee,  upon 

condition  that,  if  he  paid  50  /.  at  a  day  certain^  to  the 
daughter  that  the  wife  had,  then  the  whole  furrender 
Ihould  be  void.    The  day  elapfed,  the  50  /•  not  paid, 

4  and 
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and  the  hulband  died  without  iflbe.     On  a  bill  to  rt* 
deem  brought  by  his  heir,  againft  a  purchafer  fronl  . 
the  wife,  the  defendant  pleaded  that  he  was  a  pur- 
chafer for  a  valuable  confideration   without  notice  j 
and  it  was  refolved,  that  this  was  ndt  originally  de- 

■ 

figncd  for  a  mortgage,  but  that  the  party,  by  fettling 

r 

it  thus,  had  left  it  irt  his  eledion,  either  to  perforni 
the  condition  by  paying  the  money,  or  to  let  the  fet- 
/  tlement  f):and  :  he  had  chofen  the  latter,  and  the  plea 
was  allowed. 

§  3  8;  A  diftinffa'on  has  bedn  likewife  made  between  Cafci  df 
mortgages^  and  defeafible  or  conditional  purchafiis,  purehafci. 
fubjeft  to  repurchafes  within  a  time  limited,  where  the 
intereft  is  taken  by  way  of  rent  charge.  For  in  the 
latter  cafes,  the  flipulations  made  between  the  parties 
muft  be  flridly  adhered  to,  or  the  eftate  of  the  grantee 
will  become  abfolute. 

S  39*  7*  *^-  granted  d  rent  charge  in  fee^  of  4S  /.  1  Ildycr  v. 
year  to  B.  updii  condition,  that  if  J.  S.  fhould  at  any   ,  p^  wmt! 
time  give  notice  to  pay  iii  the  (ioniideration  money,   *^^' 
(being  800  /.),  by  initalments,  viz.  100  A  at  the  end  of 
every  fix  months,  and  fhoiildj  puifuant  to  fuch  notice, 
|iay  the  lame,  and  intereft,  at  any  time  during  his  tife^ 
timcy  then  the  grant  to  be  void.     ITief  e  was  no  cove- 
.  fiant  for  J.  5.  to  pay  the  money,  and  the  rent  charge 
was  ninch  lefa  than  what  the  intereft  came  to,  (intereft 
being  then  8  per  aHt.}^  B.  had  conveyed  it  over^  after 
y2  5's.  death,  10  a  putchafer,  with  collateral  fecurity 
for  quiet  enjoyment,  and  the  purchafer  jiad  afterwards 

H  i  made 
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made  a  marriage  fettlement  upon  it.  Tha  queftion 
^  was,  whether  it  was  redeemable  after  60  years  ?  And 
it  was  decreed  by  Lord  Cowpcr^  that  it  was  not.  His 
Lordfliip  obferved,  it  was  material  that,  at  the  time  of 
making  the  mortgage,  intcrcft  was  at  8  per  cent.,  the* 
rent  charge,  therefore,  was  much  lefs  than  the  intereft 
of  the  money  ;  confequently,  the  payment  of  the  rent 
charge  could  not  be  taken  as  the  payment  of  the  inte- 
reft ;  that  feveral  circumftances  occurred  in  this  cafe, 
..  which,  though  each  of  them  fingly  might  not  be  of 
force  to  bar  the  redemption,  yet,  joined  together,  were 
ftrong  enough  to  prevail  over  it ;  that  the  mortgagee 

Jeemed  to  have  allowed  a  conftdcration  for  purchafing  the 
equity  of  redemption  after  the  death  of  the  mortgagor ; 
I  ft.  By  taking  the  rent  of  48  /.  per  annum  ;  2dly,  JBy 
agreeing  to  have  his  money  by  inftalmcnts  ;  3dly,  By 
leaving  it  only  at  the  eledion  of  the  mortgagor,  whe- 
ther he  would  redeem  or  not ;  that  there  could  be  no 
reafon  given  why  fuch  a  contingent  right  of  redemp- 
tion might  nor,  upon  fair  and  equitable  terms,  be 
puTchafed }  that  length  of  time,  where  fo  great  as  in 
the  prefeut  cafe,  was  a  good  bar  of  redemption  of  a 
rent  charge,  as  weir  as  of  land;  and  that  the  mort* 
gagor  was  not  bound  to  pay  the  money  by  any  cove- 
nant. The  reporter  obferves,  that,  from  the  turn  of 
Lord  Cowp€r\  argument,  length  of  time  fcemed  to  be 
his  principal  objedion  to  the  redemption  :  but,  in  the 
following  cafe,  decided  by  Lord  Chancellor  Hardwicie^ 
upon  an  appeal  from  the  Rolls,  the  dodrine  that  fuch 
limited  agreements  for  redemption^  or  rather  repur- 

,  chafe,  were  legal,  is  confirmed. 

S4o/Ia 
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§  40.  In  this  cafe,  a  mortgage  was  made  of  an  eftate  Mdlor  v. 
by  the  plaintiff's  grandfather,  Thomas  Mellor^  in  16S9,  ,  Atk,  194. 
to  John  and  James  Whitehead',  the  Whiteheads  after- 
wards, on  the  5th  oijune  1689,  mortgaged  the  fame 
eftate  to  Cartwright  and  Haywood^  and  their  heirs,  for 
fecuring  200  A,  to  which  Thomas  Mellor  and  his  fon 
John  were  parties ;  and  Cartwright  and  Haywood^  in 
order  to  fecure  themfelves  the  intcreft,  made  a  leafe  to 
the  plaintiff's  father,  and  to  his  affigns,  dated  the  12th 
oi  June  1689,  for  5000  years,  at  the  rate  of  12/.  a 
year  for  the  firft  three  years,  and  \o  Lz  year  for  the 
remainder  of  the  term ;  and  ify  in  the  /pace  of  three 
years ^  the  200/.  was  paid"  with  intereft,  then  the  pre- 
jnifes  were  to  be  reconveyed.  Receipts  had  been  given  , 
fom£times  for  intereft,  and  fometimes  for  a  rent  charge. 
The  laft  receipt  was  in  1730*  The  200  /•  was  money 
lent  under  one  Sutton* s  will  in  1687,  and  direfted  to 
be  laid  out  in  the  purchafe  of  lands  in  fee,  in  Lanca^ 
Jhire  or  Chejhire\  the  rents  to  be  applied  towards 
clothing  twenty-four  aged  and  needy  houfekeepers. 
The  eftate,  at  th^  time  of  the  mortgage,  was  worth 
500/.  only,  but  was  now  valued  at  900  /.  The  plain- 
tiff, on  the  20th  January  1738,  had  given  notice  that 
he  would  pay  in  the  money ;  but  the  defendant,  a  new 
truftce  of  the  charity,  had  refufed  to  take  it,  infifting, 
that  it  was  an  abfolute  purchafe.  And  it  was  fo  de- 
cre^d  by  Forte/cue j  Mafter  of  the  Rolls  ;  which  decree 
-was,  up(3n  appeal  to  the  Chancellor,  confirmed,  his 
Lordfhip  faying,  that  the  bill  was  properly  difmiffed  at 
the  Rolls,  not  fo  much  upon  general  rules,  as  upon  the 
•particular  circumftances  of  the  cafe,  and  the  fimilitude 

of  It  to  Floyer  v.  Levington, 
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Tisburgh  T.  S  4'-  King  James  i.,  by  his  letters  patent  under 
4.Bro.  P»rl.'  ^^c  great  feal,  dated  the  17th  of  June  160-,  granted 
C^-  H^«  fivers  lands  to  John  King  and  John  Bingley^  and  their 

affigns,  for  116  years,  to  commence  from  the  18th  of 
May  then  lad  paft,  at  a  certain  yearly  rent.     The  rer 
fidue  of  this  term,  by  deed,  dated  the  26th  of  May 
1 67  7,  became  veiled  in  John  Tajhurghy  father  of  Henry 
Tajburgh^  the  appellant  in  the  caufe.     King  Cbarlej  i.^ 
\>y  his  letters  patent,    dated  the  251  h  March  1647, 
granted  the  fame  premifes  to  Sir  Maurice  Eujlace  and 
his  heirs,  at  a  like  rent,  but  without  reciting  or  taking 
any  notice  of  the  term  of  1 16  years.     Sir  Maurice^  by 
Jiis  will  dated  the  20th  of  June^  devifed  the  premifej 
inter  alia^  to  his  nephew  Sir  John  Eujlace  in  fee,  who, 
t)y  virtue  thereof,  or  as  heir  at  law  of  the  teftator,  be- 
came entitled  to  the  reverfion  and  inheritance  of  the 
premifes,  ejcpedant  on  the  determination  of  the  term 
of  1 1 6  years.     The  premifes  being  only  of  the  clear 
yearly  value  of  300  /.,  Sir  John  Eujlace^  in  confident^ 
tion  of  ftoo  /•  paid  him  by  John  Tajburgh^  did,  by  leafc 
and  releafe,  dated  the  30th  and  31ft  of  May  168 1, 
grant  and  convey  the  fame  to  Charles  Tajburgh  and  his 
heirs  in  trufl  for  John  Tajburgh ;  anjl  in  the  releafe, 
there  was  a  prpyifo  to  the  following  eflPeft,  viz.  that  if 
Sir  John  Et(/iacey  his  heirs,  executors,  or  adminiftratorg, 
/hould  pay  to  Charles  Tafiurgh^  his  executors,  admi- 
niftrators,  or  aflign$,  at  the  end  of  five  years,  to  be 
accounted  from  the  date  of  the  releafe,  the  fum  of 
<oo  /.,  with  f\ill  intereft  for  the  fame,  at  the  rate  of 
I  o  /.  per  centum  per  annum^  according  to  the  cuftom  of 
the  kingdom  of  Ireland^  that  then  it  fliould  be  lawfiU 
to  him  and  his  heirs  to  re-enter,  and  the  fane  to  re« 

pofief^ 
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poiTefs  2Xkd  enjoy  as  in  his  former  right.  But  if  Sir 
Jfibn^  his  heirs^  executors^  or  adminillrators,  fhould 
fail  in  payment  of  the  money  with  intereftj  at  the  time 
limited,  that  then  the  eflate  of  the  faid  Charks  Tajburgb 
Ihould  be  abfolute  and  indefeafible,  as  well  in  equity  as 
in  law }  and  that  Sir  Jobrij  his  heirs  and  ailigns  ihould, 
on  failure  of  payment  as  aforefaid,  be  for  ever  debarred 
from  all  right  and  relief  in  equity,  againft  the  tenor  of 
the  faid  releafe.  And  Sir  John  did  thereby,  for  him-* 
felf  and  his  heirs,  releafe  unto  Charles  Tajbitrghy  his 
heirs  and  afSgns  for  ever,  all  his  right  in  equity  to  re? 
deem  the  premifes  in  cafe  of  failure  of  payment  as  afore>T 
faid ;  there  was  no  covenant  in  the  deed,  on  the  part 
of  the  grantor,  to  repay  the  200/.,  or  the  intereft 
thereof,  as  is  ufual  in  mortgages.  The  five  years 
mentioned  in  the  provifo  being  elapfed,  and  no  part  of 
jtbe  aooA,  or  the  incereft,  having  been  paid,  John 
Tajburgby  (having  no  remedy  at  law  to  compel  the 
payment,  the  eflate  being  only  a  reverfion  ezpe£l- 
ant  upon  the  determination  of  a  term,  of  which  there 
were  then  43  yeai*8  unexpired),  exhibited  a  bill  in 
April  1687,  in  the  name  oi  Charles  Tajburgb^  againft 
Sir  John  Eujiace^  fetting  forth  the  nature*  of  the  con«- 
veyance,  and  praying  payment  at  a  certain  day,  or 
that  the  condidonal  eflate  of  Charles  Tajburgb  in  the 
premifes^  (in  cafe  it  fhould  be  adjudged  to  be  a  defea- 
iS>le  or  redeemable  eflate),  (hould  be  made  abfolute  to 
him  and  his  heirs;  and,  in  that  cafe,  that  Sir  John 
Euftace  migjbft  be  foreclofed  of  all  right  or  equity  of 
xedempdon  of  the  premifes,  and  might  make  farther 
sibfolute  conveyances  and  aflurances  to  the  faid  Charles 
Taflmrgb^  according  to  the  tenor  and  true  meaning  of 
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the  inckntures  of  leafe  and  releafe.    Sir  yohn  being 
ferved  "v^ith  a  fubpoena  to  anfwer  this  bill,  flood  out  all 
procefs  of  contempt  to  a  fequeftration,  and  in  May  i688, 

ft 

appeared  by  his  fix  clerk,  and  prayed  a  aommiffion  for 
taking  his  anfwer  in  England^  which  was  granted  by 
confent.     But  it  was  ordered,  that  unlefs  the  fame  was 
returned  by  the  22d  of  June  following,  the  caufe  (hould 
be  fct  down  to  be  heard,  and  the  bill  taken  ^ro  confejfo. 
Sir  John  having  neglefted  to  anfwer  at  the  time  li- 
mited,  farther  time  was  given  him :  but  he  ftill  ncg- 
ieding  to  anfwer,  a  decree  was  made  the  1 1  th  De* 
cember  1688,  that  he  fhould  be  foreclofed,  unlefs  the 
principal,  interefl,  and   cofls,   were  paid  before  the 
nth  December  1689.     Afterwards,  Sir  John  Ettftace 
returned  to  Ireland^   and  lived  until  the  year  1706, 
when  he  died  without  iffue ;  but  he  never  took  any 
one  flep  to  impeach  thefe  proceedings  or  decree ;  nor 
did  he  ever  attempt  to  feek  a  redemption  of  the  pre- 
mifes,  but  acquiefced  under  the  decree  for  18  years. 
Henry  Tajburgh^  the  appellant,  fucceeded  tb  his  cflate 
pn  the  death  of  his  father,  in  1691,  and  entered  there- 
upon :  and  not  imagining  that,  after  an  acquiefcence 
of  34  years  under  the  decree,  any  perfon  would  fct  up 
a  claim  thereto,  under  Sir  John  Eujlace^  he,  by  inden- 
ture, dated  the  24th  oi  April  1722,  in  confideration 
of  a  fine  of  300/.,  demifed  the  fame  to  the  appellant 
George  M^Namara  for  the  term  of  3 1  ;^ars,  at  the 
rfcar  yearly  rent  of  250  /.     But  the  value  of  land$  in 
Ireland  rifing  confiderably,  a  bill  was  exhibited  in  the 
Court  of  Chancery  there,  in  September  1723,  by  fe- 
veral  perfons  in  right  of  their  wives,  nieces  and  co- 
heirefTes  of  Sir  John  Eujlace)^  alleging,  that  the  decree 

of 
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of  foreclofure  xvas  obtained  by  furprife,   fraud,  and 
impofition,  and  praying  it  might  be  reverfed.    After- 
wards, in  jifril  1729,  the  appellant  Henry  put  in  ^ 
plea  and  anfwer  to  this  bill,  (which  having  abated^ 
they  claimed  a  right  to  revive),  infifting  on  the  title  as 
before  fet  forth ;  and,  further,  pleading  the  leafe  and 
releafe  executed  in  168 1  by  Sir  John  Eujiacej  the  de- 
claration of  trull  ejcecuted  by  Charles  Tajburgbj  the 
decree  of  foreclofure,    and    the  proceedings  had  iii 
that  caufe,  and  the  great  length  of  time  and  acquief* 
cence  under  that  decree.    George  M^Namara  denied 
notice  of  the  refpondent's  title,  and  infifted,  that  |ic 
was  a  purchafer  for  a  valuable  coniideration  of  his  faid 
term,  without  any  notice.     But  it  was  decreed,  that     ' 
upon  the  refpondent's  paying  the  appellant  Henry  the 
principal,  intereft,  and  cofts  due  to  him,  he  Ihould 
recover  t^e  £s(me;    and  as  to  M^Namarq^  an  iflue 
was  direfted  to  be  tried,  whether  he,  at  any  time,  and 
when,  had  notice  that  the  coheirefles  of  Sir  John  Eu-^ 
Jiace  had, '  or  claimed  any,  and  what  right  to  the  lands 
in  queftion,  after  the  leafe  to  King  and  Bingley  ihould 
expire.     From  this  decree,  an  appeal  was  brought, 
when  it  was  ordered  and  adjudged,  that  the  proceed- 
ings, orders,  and  decrees  complldned  of  by  the  appeU 
lant,  fhould  be  reverfed,  and  the  refpondent's  bill 
diimifled. 
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Seftion  I. 


T  7P0N  the  execution  of  the  conveyance  by  which  % 
mortgage  is  created,  the  legal  freehold  and  in« 
heritance,  or  the  legal  eftafe  for  the  term  of  years 
created  by  the  mortgage,  becomes  immediately  veiled 
in  the  mortgagee.  But  as  it  is  cuflomary  to  infert  a 
claufe  in  all  mortgages,  that  until  default  is  made  in 
payment  of  the  mortgage  money  and  intereft,  the  mort* 
gagor  (hall  continue  in  pofleflion  of  the  premifes  mort* 
gaged,  the  mortgagor  becomes  in  many  refpeds  tenant 
at  will  to  the  mortgagee.    But  it  is  ISud^  that  if  the 
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provlfo  be,  that  the  mortgagor  ihall  continue  in  pof-   Vide  t  Term 
feffion  for  the  number  of  years  given  for  the  re*pay-       P'  38»»    ; 
ment  of  the  mortgage  money,  he  will  then  be  tenant 
for  years. 

§  2.  It  was  formerly  doubted,  whether  an  affin-   Smartle  ▼. 
inent,  by  a  mortgagee  alone,  did  not  operite  fo  as  to   ,  Salk!^4c, 
make  the  mortgagor's  continuing  in  poflefllon,  under 
the  claufe  above  mentioned,  a  difleiiin  or  devefting  of 
the  term,  and  turn  it  to  a  right ;    for  if  it  did,  the 
aflignee  could  not  aiSgn  it  over  without  making  aa 
entry,  or  pbtaining  the  concurrence  of  the  mortgagor. 
But  it  was  held  by  Lord  Holt^  that  the  mortgagor's 
continuing  in  pofleilion  would  not  operate  as  a  dif« 
feifm  or  a  devefting  of  the  term,  or  turn  it  to  a  rigfatt 
And  Eyre  Juftice  faid,  that  the  covenant  to  iaSkx  the  Comb.  Rep. 
mortgagor  to  continue  in  poifeffion,  governs  all  the   *^^* 
fubfequent  ailignments ;   becaufe  it  is  that  the  mort- 
gagor fiiall  hold  until  default  of   payment,  which 
creates  a  tenancy  at  will  upo^  all  the  melhe  ailign- 
l&eots, 

S  3*  The  doftrine  of  a  mortgagor  being  tenant  at 
will  to  the  mortgagee,  is  difcufTed  in  fome  modem 
cafes,  and  it  is  fliCYm  that  the  expreflion  is  only  ap-  Dong.R.379. 
,  plicable  by  way  of  comparifon.  For,  although  fome  378.^"* 
pf  the  qualities  of  a  tenancy  at  will  fubfift  between  a 
mortgagor  and  a  mortgagee,  it  will  be  quite  fufficient 
to  call  them  fo,  without  having  recourfe  to  any  other 
flefcripdon  of  them.  And  it  is  now  eftabliflied,  that  a 
mortgagee  ma^,  by  ejeftment  without  notice,  recover 
againft  the  mortgagor  or  his  tenant,  in  which  refped 

the 
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Tit.  9.  cb.  I.    the  eftate  of  a  mortgagor  is  inferior  to  that  of  a  tenant 
'•^'  atwUl. 


^*"w^  5^™'        §  4-  A  mortgagor  in  poffeffion  cannot  legally  com- 
mit wafle ;  and  if  he  does^  the  Court  of  Chancery  will 

3  Atk.  7*3*  •  •  • 

grant  an  injun^on  againft  him ;  becaufe  it  is  not  jufl: 

or  equitable  that  a  mortgagor  fhould  prejudice  or  di- 

\  minifli  the  fecurity  of  the  mortgagee, 

• 

Cannot  mtkc  §  5.  A  mortgagor  in  pofTcflion  cannot  make  a  ieafe 
tind^ihe'**  to  bind  the  mortgagee,  ift,  Becaufe,  being  only 
Mortgag€c.  tenant  at  will,  a  Ieafe  by  him  would  operate  as  a  deter- 
mination of  his  will.  2dly,  Becaufe  the  mortgagor 
can  do  no  ad  tending  to  diminiih  the  fecurity.  So 
that  where  a  mortgagor  makes  a  Ieafe,  the  mortgagee 
may  conlider  the  leflee  as  a  trefpaiTer,  and  is  not  under 
the  neceiTity  of  giving  him  fix  months  notice, 

KeecK  t.  $  6.  An  ejedment  was  brought  for  a  warehoufe  ii\ 

Dob    21         ^^^  ^'^  of  London  J  by  a  mortgagee,  againft  a  leflee, 

under  a  Ieafe  in  writing  for  fevpn  years,  made  after 
the  date  of  the  mortgage,  who  had  continued  in 
poffeffion- 

The* Ieafe  was  at  rack-rent.  The  mortgagee  had 
no  notice  of  the  leafe^  nor  the  leiTee  of  the  mortgage. 

Lord  Mansfield^ — ^^  The  queftion  for  the  court  to 
decide  is,  whether  by  the  agreement  underftoed  be- 
tween mortgagors  and  mortgagees,  which  is  that  the 
latter  ihall  receive  intereft,  and  the  former  keep  pof* 
feffipp,  the  mortgagee  has  ^iven  s^  implied  authority 

to 
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to  let   from  year   to  year  at  a  rack-rent,   or  'whe-* 
ther  he  may  not  treat  the  defendant  as  a  trefpaffer, 
diifeifor,  and  wrong  doer  ?.    No  cafe  has  been  cited 
where  the  qGefUon  has  been  agitated,  much  lefs  de- 
cided.   Where  the  leafe  is  not  a  beneficial  one,  it  is 
for  the  intereft  of  the  mortgagee  to  continue  the 
tenant ;  and  where  it  is,  the  tenant  may  put  himfelf 
in  the  place  of  the  mortgagor,  and  either  redeem  him- 
felf, or  get  a  friend  to  do  it.     The  idea  that  the  quef- 
tion  may  be  more  proper  for  a  court  of  equity,  goes 
upon  a  miftake  : — ^it  emphatically  belongs  to  a  court 
of  law,  in  oppofition  to  a  court  of  equity ;  for  a  leffee 
at  a  rack  rent  is  a  purchafer  for  a  valuable  confider^i 
ation;   and  in  every  cafe  between  purchafers  for  a 
valuable  coniideration,  a  court  of  equity  muft  follow^ 
not  leadi)  the  law.     OiT  full  coniideration,  we  are  all 
clearly  of  opinion,  that  there  is  no  inference  of  fraud 
or  confent  againft  the  mortgagee  to  prevent  him  from 
confidering  the  leffee  as  a  wrong  doer.     It  is  rightly 
admitted,  that  if  the  mortgagee  had  encouraged  the 
tenant  to  lay  out  money,  he  could  not  maintain  this 
a£Hon ;  but  here  the  quelUon  turns  upon  the  agree- 
ment between  the  mortgagor  and  mortgagee.    When 
the  mortgagor  is  left  in  poffeffion,  the  true  inference 
to  be  «drawn  is,  an  agreement  that  he  fhall  poffefs  the 
premifes  at  will  in  the  ftrifteft  fenfe ;  and  therefore  no 
notice  is  ever  given  him  to  quit,  and  he  is  not  even 
entitled  to  reap  the  crop,  as  other  tenants  at  will  are, 
becaufe  all  is  liable  to  the  debt,  on  payment  of  which 
the  mortgagor's  title  ceafes.     The  mortgagor  has  no 
power,  ezprefs  or  implied,  to  let  leafes,  not  fubje£l  to 
every  circumftance  of  the  mortgage.    If,  by  implica- 
tion, 
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tbn,  the  mortgagor  had  fuch  a  power,  it  muft  go  to  a 
great  extent ;  to  teafes  where  a  fine  is  taken  on  a  re* 
newal  for  lives. — ^The  tenant  (lands  ejcadly  in  the 
fituation  of  the  mortgagor.  The  poffeilion  of  the 
tnortgagor  cannot  be  confidered  as  holding  oiit  a  falfe 
aqppearance.  It  does  not  induce  a  belief  that  there  is 
no  mortgage ;  for  it  is  the  nature  of  the  tranfa&ion 
that  the  mortgagor  ihall  continue  in  poiTeffion.  Who^ 
ever  wants  to  be  fecure,  when  he  takes  a  leafe,  fhould 
enquire  after  and  examine  the  title  deeds.  In  practice, 
indeed,  (efpecially  in  great  eftates)  that  is  not  often 
done,  becaufe  the  tenant  relies  on  the  honour  of  his 
kmdlord ;  but  v^enever  one  of  rv?o  innocent  perfons 
muft  be  a  k>rer,  the  rule  is^  qui  prior  in  tempore  potior 
eft  in  jure.  If  one  niuft  fuf&r,  it  is  he  who  has  not 
ufed  due  diligence  in  looking  into  the  title.  We  are 
all  clearly  of  opinkxi  that  the  plaintiff  is  entitled  to 
judgment.'* 


§  7.  It  fiiould,  however,  be  obferved,  that  a  leafe 
of  this  kind  is  good  againft  the  mortgagor  and  his 
heirs,  and  alfo,  againft  all  ftrangers  \  and  will  entitle 
the  leffee  to  redeem  the  mortgage. 


Cannot  bar 
Mortgagee 
by  Fine. 


5  8.  A  mortgagor  cannot  bar  the  mortgagee  by  a 
fine  and  nonclaim ;  of  which,  the  reafon  will  be  given 
in  Title  35.  Fine* 


May  vote  at 
Ekdioni. 


%  9*  While  the  mortgagor  continues  in  pofTeffioii 

of  the  lands  mortgaged,  he  is  allowed^  by  the  ftatutei 

7  and  8  WUtiam  and  Mary^  to  vote  for  knights  of  the 

ihim. 

S  10.  After 


I. 

'}.     A. 
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^10.  After  a  mortgage  is  forfeited,  and  the  mort-   After  For- 
gagee  has  entered  on  the  lands,  Acre  ftill  remains  a   /n^Equity' 
right  in  the  mortgagor  to  redeem  his  eft  ate ;  which  is   ^f  Redemp- 
called  an  equity  fif  redemption^  and  will  be  treated  of 
in  the  next  Chapter. 

§  II.  With  refped  to  the  intereft  of  the  mortgagee  Intereft  of 
in  the  lands  mortgaged,  as  foon  as  the  conveyance  is  ^^^^^^i^* 
executed,  he  becomes  feifed  or  poflefled  of  the  legal 
efiate,  and  may  enter  into  pofTeilion,  unlefs  prevented 
by  the  exprefs  terms  of  the  contraft.  But,  in  equity, 
the  lands  mortgaged,  are  confidered  as  a  pledge  only 
in  his  hands,  for  fecuring  the  repayment  of  the  money 
borrowed:  and,  as  long  as  the  right  of  redemption 
exifts,  he  is  looked  upon  as  a  truftee  for  the  mort- 
ga^r ;  fo  that  none  of  his  charges  or  incumbrances 
attach  on  the  eftate. 

%  12.  Where  the  intereft  is  not  paid,  the  mortgagee  Entitled  to 
becomes  entitled  to  the  poffeflGlon  of  the  land,  and  alfo  Notic^^**^ 
acquires,  after  giving  notice  of  the  mortgage  to  the 
tenant  in  pofli^on,  a  right  to  the  rent  in  arrear^  at 
the  time  of  fuch  notice,  as  well  as  to  what  accrues 
afterwards. 


S  13.  One  Harrifm^  being  feifed  in  fee,  demlfed  Mofs  t. 
certadi^  lands  ini  772,  to  Mofs  the  plaintiff  for  ao  years,   poug?  279. 
relerving  rent,  and  afterwards  mortgaged  the  fame   i^icrmR. 
lands  to  the  defendant  GaiBnure  in  fee.     Mofs  conti- 
nued in  poffeffion  from  the  date  of  his  leafe,  and  paid 
his  rent  regularly  to  the  mortgagor,  ail  but  38/., 
which  was  due  oa  or  before  if^vesaber  {778,  when 

the  . 
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the  mortgagor  became  a  bankrupt,  being,  at  the  tim^ ^ 
indebted  to  the  mortgagee  in  more  than  that  fum  for 
intereft  on  the  mortgage*  On  the  3d  of  January 
1779^  the  mortgagee  gave  notice  to  Mofs  the  tenant  of 
the  mortgage,  and  demanded  the  rent  then  due,  and 
afterwards  entered  and  diftrained  for  rent.  The  qu»- 
ftion  was^  whether  the  diitrefs  could  be  juflifiedi 

'  Lord  Mansfield*— ^^^  I  think  this  cafe,  in  its  confe- 
'  quences,  very  material.  It  is  the  cafe  of  lands  let 
jFor  years,  and  afterwards  mortgaged ;  and  confidei'- 
^^  able  doubts,  in  fuch  cafes,  have  arifen  in  refpe£^  to 
**  the  mortgagee,  when  the  tenant  colludes  with  the 
"  mortgagor;  for  the  leafe  protefting  the  poffefEotx 
**  of  fuch  a  tenant,  he  cannot  be  turned  out  by  the 
mortgagee.  Of  late  years,  the  courts  have  gone  fo 
far  as  to  permit  the  mortgagee  to  proceed  by  eje£t- 
•*  ment,  if  he  has  given  notice  to  the  tenaijt  that  he 
•*  does  not  intend  io  difturb  the  poffeffioil,  bUt  only 
**  requires  the  rent  to  be  paid  him,  and  not  to  the 
"  mortgagor.  This,  however,  is  entangled  with  dif- 
*^  ficuldes.  The  queflion  here  is,  whether  the  mort- 
^^  gagee  was,  or  was  not,  entitled  to  the  rent  in  af- 
**  rear.  Before  the  ftatute  of  Queen  Anne^  attornment 
**  was  neceffary,  on  the  principle  of  notice  to  the  te< 
"  flant ;  but  when  it  took  place,  it  certsuiily  had  re- 
"  lation  back  to  the  grant,  and,  like  other  relative 
"  aft 8,  they  were  to  be  taken  together.  Thu^, 
"  livery  of  feiiin,  though  made  afterwards,  relates 
*^  to  the  time  of  the  feoffment.  Since  the  fist*' 
^  tute,  the  conveyance  is  complete  without  attoni« 
^'  ment ;  but  there  is  a  provifion,  that  the  tenant  ihall 

«  not 
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^<  not  be  prejudiced  by  any  ad  done  by  him  as  ho1d« 
^^  ing  under  the  grantoi^  till  he  has  had  notice  of  the 
**  deed.  Therefore  thp  payment  of  rent  before  fuch 
^  notice  is  good.  With  this  protedlionj  he  is  to  be 
'^  coniidered,  by  forcQ  of  the  ftatute,  as  having  at- 
^^  tomed  at  the  time  of  the  execution  of  the  grant }  * 

^  and  here/  the  tenant  has  fuffered  no  injiiryr  No 
^^^  rent  has  been  demanded^  which  was  paid  before  he 
^^  knew  of  the  mortgage*  He  had  the  rent  in  ^e«* 
^*  ftion  ilill  ia  his  hands^  and  was  bo^d  to  pay  it  ae« 
^^  eording  to  the  legal  title.  But  having  notice  from 
^^  the  ailignees,  and  alfo  from  the  mortgagee,  he  dares  .• 

*'  to  prefer  f  he  former,  or  keeps  both  parties  at  arms<»  • 
**  length*    In.  the  cafe  of  execudons,  it  is  uniformly  '   '        * '.  . 
^*  held,  that  if  you  a£l  after  notice,  you  do  it  at  your    ^    ,         * 
^^  peril.    He  did  not  offer  to  pay  one  of  the  parties  on  '« 

^^  receiving  the  indemnity^    As  between  the  aflignees       ^     « 
^*  and  the  mortgagee,  let  us  fee  who  is  entitled  to  rent. 

The  affignees  (land  exactly  in  the  cafe  of  the  bank-  • 

nipt.    Now,  a  mortgagor  is  not  properly  tenant  at 
^'  will  to  the  mortgagee,  for  he  is  not  xo  pay  him  rent. 
^'  He  is  only  quodam  mode.    Nothing  is  more  apt  to 
*^  eonfound  than  a  iimile*    "When  the  court  or  counfel 
^  call  a  mortgagor  a  tenant  at  will,  it  is  barely  a  com- 
^^  parifoni    He  is  like  a  tenant  at  will.    The  mort- 
gagor reedtes  the  rent  by  a  tacit  2^eement.with  the 
mortgagee^  but  the  mortgagee  may  put  an  end  to 
this  agreement  when  he  pleafes«    He  has  the  legal 
**  title  to  the  rent,  and  the  tenant^  in  the  prefent  cafe^  ,    t 

^^  cannotibe  damnified,  for  the  mortgagor  can  never 
•*  oblige  him  to  pay  over  again  the  rent  which  has  been.  *• 

•*  levied  by  diftrefs.    I  therefotfe  think  the  diftrefs  well 
Vo4,.IL  I  "juftifiedj 


-tm 


Mortgagee 
of  a  Leafie 
not  fubje^ 
to  CoveDtnts 
till  Entiy. 
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^  juftified  ;  and  I  confidcr  this  remedy  as  a*  very  pro- 
•*  per  additional  advantage  tct  portgagees,  to  prevent 
•*  collufion  between  the  tenant  and  the  mortgagor/* 

§  1 4.  It  is  a  principle  of  law,  that  an  aifignee  of  a 
leafe  is  fubjeft  to  the  performance  of  all  the  covenants 
contained  in  fuch  leafe ;  fo  that,  where  a  leafe  is  af- 
figned  by  way  of  mortgage,  the  mortgagee  would  be- 
come liable  to  the  performance,  of  the  covenants,  unleft 
21  diftinftion  were  made  between  an  abfolute  aflignment, 
and  one  made  for  the  purpofe  of  fecuring  the  repay- 
ment of  a  fum  of  money  borrowed. 

Upon  this  ground,  it  has  been  eftabliihed,  that  if  a 
leafehold  eftate  is  affigned  by  way  of  mortgage,  the 
leflbr  cannot  fue  the  mortgagee,  as  aifignee  of  all  the 
mortgagor's  eftate,  even  after  the  mortgage  has  been 
forfeited,  unlefs  the  mortgagee  has  entered  into  pof- 
feffion. 


Eaton  y. 
Jacques, 
Doug.  457. 


§  15.  Eaton  the  plaintiff  demifed  the  premifes  in 
queftion  to  Denis  for  2 1  years,  rendering  rent.  Some 
time  after,  Denis  affigned  this  leafe,  and  all  his  eftate^ 
right,  title,  and  intereft  therein,  to  Jacques ^  fubjeO; 
neverthelefs,  to  the  rents  and  covenants  therein  con- 
tained, with  a  provifo  for  making  this  affignment  void, 
6n  payment  of  a  fum  of  money  and  intereft.  The  rent 
being  in  arrear,  Eaton  the  leffor  brought  an  adion  of 
debt  for  the  rent,  againft  Jacques  the  mortgagee  of  the 
term;  and  the  queftion  was,  whether  the  plaintiff  was 
entitled  to  recover. 


liOrd 


€C 


Title  W*    Mortgage.     Ciun.  %  i^  J15 

Lord  Mansfield.-r^^^  In  point  of  fa£t,  this  cafe  muft 
**  have  exifted  for  a  century  paft,  in  a  thoufand  in- 

ftances ;  in  this  great  town,  particularly,  building 

leafes  have  been,  and  are  perpetually  mortgaged ; 

and  yet  no  inftance  has  been  found,  where  the 
^'  ground  landlord  has  attempted  to  charge  the 
"  mortgagee,  not  in  poffeffion,  with  the  rent  or  co- 
•*  venants." 

"  This  is  a  ftrong  argument  againft  the  plaintiff, 
**  efpecially  where  the  cafe  is  fo  hard,  fo  unjuft,  and 
*'  fo  unconfcionable.       Numberlefs    inconveniendes 

would  arife,  if  fuch  a  demand  could  be  fupported. 

The  mortgagee  never  aflcs  whether  the  rent  i^  paid  ; 

he  only  looks  to  his  fecurity ;  and,  when  the  prin« 

cipal  and  intereft  are  paid,  he  re-al&gns. 


« 


But,  if  the  plaintiff  is  right,  a  mortgagee  might 
be  called  upon  years  after  fuch  reaffignment,  for 
arrears,  or  breaches  of  covenant,  during  the  affign- 
ment.  The  confequences  would  be  terrible.  And 
*^  all  this  arifes  from  a  mere  flip  in  the  attorney,  in 
making  the  conveyance  ;  for>  if  he  had  made  it  aA 
underleafe,  by  leaving  a  rftverfion  of  a  day  in  the 
mortgagor,  the  landlord  would  have  had  no  pre- 
text to  call  upon  the  mortgagee.  Though  no 
<*  cafes  have  been  cited  at  the  bar,  which  apply  to 
**  the  prefent  queftion,  we  have  found  two  in  Vernon^ 
<«  which  I  will  ftatc,  that  it  may  not  be  fupppfed, 
**  after  this  judgment,  that  they  were  overlooked. 
**  jThe  firfl  is  the  cafe  of  Sparkes  v.  Smith.  A  bill  a  Vera.  275. 
<*  having  been  filed  againft  the  mortgagee  of  a  term 

la  «  t9 
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*^  to  compel  him  to  difcovcr  whether  the  leafe  had  not 

*  ^  been  afligned  to  him,  and  to  perfonn  the  covenants, 

,  ^*  the  court  faid,  that  as  the  defendant  was  only  a 

^  mortgagee^  and  never  had  been  in  pofleilion,  they 

^^  iii^ould  not  ailift  the  plaintiff  to  charge  him,  or  defire 

•  ^^  him  to  perform  the  covenants.    The  other  cafe  is 

t  t^ciB.  374.    <«  that  of  Pilkington  v.  Shaller,  which  certainly  cannot 

'*^  be  fupported ;  for  the  court,  there,  refufed  to  rc- 
.  ^^  lieve  the  mortgagee,  becaufe  it  was  his  own  fault  to 
^^  take  an  aflignment  of  the  whole  term,  and  not  an 
^*  uhderleafe ;  but  that  is  a  very  common  ground  of 
**  relief  in  equity.  Thefe  cafes,  therefore,  leave  the 
^  queftion  as  it  flood  upon  the  argument  at  the  bar } 
^^  and  there  being  no  folemn  well  confidered  decifion, 
**  ^e  muft  refort  to  principles.  In  leafes,  the  leffee, 
being  a  party  to  the  original  contraft,  continues 
always  liable,  notwithftanding  any  aflignment ;  the 
aflignee  is  only  liable  in  refped  of  his  poffeffion  of 
the  thing.  He  bears  the  burden  while  he  enjoys  the 
benefit,  and  no  longer;  and  if  the  whole  is  not 
•*  paffed,  if  a  day  only  is  referved,  he  is  not  liable* 
•*  To  do  juflice  between  men,  it  is  necef&ry  to  under- 
^  ftand  things  as  they  really  ate,  and  conflrue  inflru* 
**  ments  according  to  the  intent  of  the  parties.  What 
^<  is  the  effed  of  this  inflrument  between  the  parties  f 
The  leffor  is  a  flranger  to  it.  He  fhall  not  be  in« 
jured  ;  but  he  is  not  entitled  to  any  benefit  under 
it.  Can  we  fhut  our  eyes,  and  fay  it  was  an  abfb* 
"  lute  conveyance  ?  It  was  a  mere  fecurity  j  and  it 
*^  was  not,  nor  ever  is  meant,  that  pofTeflion  fhould be. 
^<  taken  till  default  of  payment,  and  till  the  money^has 
**  been  demanded.    The  legal  forfeiture  has  only  ac- 

"  cracd 
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««  crued  fix  months ;  and,  if  the  mortgagee  had  wanted 
<^  pofleflion,  he  could  not  have  entered  vidfaiiL    He 


muft  have  brought  an  ejedment.    This  was  the  im-  Webb  v. 
derftanding  of  the  parties,  and  is  not  contrary  to   ^  TtrvL 


**  any  rule  of  law.    It  was  not  an  affignment  of  all  the  393- 
^*  mortgagor's  eftate,  right,  title,"  &fr. 

5  16.  Where  the  mortgagee  is  put  into  poffeffion  of  Mortgigfc 

in  Polieifiofi 

the  lands,  or  where  he  enters  after  forfeiture,  he  be-   muft  ac- 

comes  a  bailiflF  or  fteward  to  the  mortgagor,  and  is  ^°""^' 

fubjed  to  account  with  him  for  the  rents  and  profits  of  *  ai™  C3V 

the  eftate.    A  mortgagee  in  pofleifion  is  not,  however.   Anon. 

obliged  to  accoimt  according  to  the  value  of  the  lands ;    *    *™*  ^^* 

that  is,  he  is  not  bound  by  any  proof  that  the  land  is 

worth  fo  much,  unlefs  it  can  likewife  be  proved  that  he 

made  fo  much  of  it,  or  might  have  done  fo,  had  it 

not  been  for  his  own  wilful  default :  as,  if  he  tuined 

out  a  fufficient  tenant  who  held  it  at  fo  much  rent,  or 

refufed  to  accept  a  fufEcient  tenant,  who  would  have.  ^ 

^ven  fo  much  for  it ;  for  it  is  the  laches  of  the  mort-  * 

gagor  that  he  lets  the  land  lapfe  into  the  hands  of  the 

mortgagee,  by  the  nonpayment  of  the  money.    And 

when  the  mortgagee  enters,  he  is  only  a  bailiff  for  what 

be  actually  receives ;  but  is  not  bound  to  the  trouble 

and  pains   of  making  the  moil  of  another  man's 

property. 


S  17.  If  the  mortgagor  proves  that  the  eftate  was   Sel.  €% 
let'  at  a  x:ertain  price  while  in  the  hands  of  the  mort-   ^**^°*  ^3 
gagee,  that  will  be  deemed  the  rate  at  which  it  was 
Ut  the  whole  time,  unlefs  the  mortgagee  ihews  the 
contrary* 

1 3  %  li*  Amoru 
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3  Atk.  518.         §  18.  A  mortgagee  in  poffeffion  will  be  entitled  to 

fuch  cxpences  as  he  is  put  to  in  preferving  the  eflate^ 
and  may  add  them  to  the  principal  of  his  debt,  for 
which  he  will  be  allowed  intereft, 

1  Vera.  270.         §19*  If  a  mortgagee  enters  upon  the  eftate  mort* 

gaged,  and  thereby  keeps  out  other  creditors,  and  yet 
allows  the  mortgagor  to  receive  the  rents  and  profits, 
he  1^11  be  charged  with  all  the  profits  which  he  might 

have  made  after  entrv. 

>*  •  ■ 

§  JO.  If  a  mortgagee  permits  the  mortgagor  to  make 
ufe  of  his  incumbrance,  in  keeping  out  other  credi* 
tors,  he  will  be  fubjeft  to  account  for  the  profits  firom 
the  time  whqi  the  creditors  were  entitled  to  their 
remedy^ 

Chapman  t.         §  2 1  •  A  perfon  made  a  mortgage  of  his  eftate,  and 
I  t^nh%67.    aftc'^ards  became  a  bankrupt.     The  affignees  brought 

an  ejeftment  for  recovery  of  the  lands  comprifed  in 
the  mortgage.  The  mortgagee  refufed  to  enter,  but 
fuffered  the  banknipt  to  fence  againft  the  affignees  with 
this  mortgage.  The  Lord  Keeper  f aid,  the  mortgagee 
Ihould  be  charged  with  the  profits  from  the  time  when 
the  ejeftment  was  delivered. 

• 
§  22.  If  a  mortgagee  in  pofTeilion  affigns  over  his 
mortgage,   without  the  affent  of  the  mortgagor,  the 
mortgagee  is  anfwerable  for  the  profits ;  for,  if  he  aT* 
figns  it  to  an  infolvent  perfon,  it  is  a  breach  of  truft, 

§  23.  A  pxotu 
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§  23.  A  mortgagee  will  not  be  allowed  any  thing    3  Atk.  518. 
for  his  trouble  in  receiving  the  rents  of  the  eftate  him- 
lel£     But  if  he  is  obliged  to  employ  a  bailiiOf  or  agent^  * 

he  fhall  be  allowed  what  he  has  paid  him.  And  al«  a  Atk.  120.  ' 
though  there  be  a  private  agreement  between  the  mort- 
gagor and  mortgagee  for  an  allowance  to  the  mort« 
gagee  for  his  trouble  in  receiving  the  rents  of  the  eftate, 
yet  the  Court  of  Chancery  will  not  carry  it  into  exe- 
cution :  for  they  will  not  fuffer  him  to  receive  more 
than  his  principal  and  interelt. 

§  24*  It  is  a  rule  of  the  Court  of  Chancery,  in  di-  z  Ack.  53^. 
re£ting  an  account  between  a  mortgagor  and .  mort- 
gagee, that  wherever  the  grofs  fum  received  exceeds 
the  intereft,  it  fhall  be  applied  to  fink  the  principal. 
•*  But  this  (fays  Lord  Hardwicki)  is  often  attended 
**  with  great  hardfhips  to  mortgagees,  where,  as  in 
^  this  cafe,  the  fum  was  large,  4000  /•  principal,  and 
**  the  mo|tgagee  forced  to  enter  upon  the  eftate,  and 
^  could  only  fatisfy  his  debt  by  parcels,  and  is  a  bai*. 
Uff  to  the  mortgagor,  without  falary,  fubjed  to  acr 
count ;  and  therefore,  truly  faid,  the  Mafter,  he  is 
*^  not  obliged,  for  every  trifling  fmall  exceed  of  intereft, 
«<  to  apply  it  to  fink  the  principal :  nor  do  I  know 
^^  that  the  court  hwever  laid  it  down  for  an  invariable 
^^  rule,  that  the  mafter  muft  always,  in  taking  fuch 
^^  accounts,  make  annual  refts." 

§  25*  A  mortgagee  in  pofieffion  cannot  make  a  leafe   Cannot  make 
of  the  lands,  fo  as  to  bind  the  mortgagor,  without  an   *    ^*  ^' 
abfolute  necef&ty.     For,  by  that  means^  the  eftate 

1 4  might 


• 


* 
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might  be  greatly  injured,  by  the  mortgagee's  granthg 
"^        improper  or  beneficial  leafes. 

Htingefferd         §  26.  The  plaintiff  having  mortgaged  a  houfe  in 
o*  Mod/ 1 .       London  to  Clay  the  defendant,  tendered  him  the  prin« 

cipal  fum  due,  and  intereft,  which  he  refiiiing,  exhi- 
bited his  bill  to  have  a  reconveyance.  The  defendant 
anfwered,  that  he  had  made  a  leafe  of  the  houfe  for 
five  years,  referving  fo  much  yearly  rent,  with  a  cove- 
nant that,  after  the  expiration  of  the  five  years,  the 
leflee  fhould  hold  it  for  four  years  longer :  and  that^ 
if  the  plaintiff,  the  mortgagor,  would  grant  fuch  leafe^ 
the  defendant  would  reconvey. 

ft 

The  Maft^r  of  the  Rolls  4^crced  for  th«  defen^ 
dantt 

%  ft .         ■ 

On  ^  appeal  to  Lord  Macclesfield^  it  was  infided 

for  the  plaintiff,  that  a  mortgagee  could  not  make  % 

leafe  of  a  houfe  or  lands  in  mortgage,  unlefs  there  was 

an  abfolute  neceflity  for  it,  which  di4  not  appear  ii^ 

.  this  cafe.  ' 


The  Chancellor  was  of  opinion,'  that  the  mortgac^ce, 

before  foreclofure  of  the  equity  of  redemption,  coulc) 

^      /[         p     not  make  a  leafe  for  years  of  a  houfe*  in  mortgage,  fo 

as  to  bind  the  mortgagee,  unlefs  to  avoid  an  apparent 
lofs,  ?ind  merely  in  neceility. 

m*t"vvlf?°'       ^  *7-  Although  a  mortgagee  in  fee  m  poffeffion  has 
Cro  Ja  i7»    *  "S^^»  *^  ^^^  *°  commit  any  kind  of  wafte,  becaufe 
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he  is  confidiered  as  the  abfolute  owner  of  the  in*  zVaxui^. 

heritance^   yet  he  will  be  reftrained  in  equity ;  and 

the  court  will  alfo  decree  an  account  to  be  taken  of  s^tk.  ^%l. 

tree^  cut  down^  and  dired  the  produce  to  be  applied, 

firft,  in  payment  of  the  intereft,  and,  then,  in  finking 

the  prindpai  of  the  debtt 

§  38.  If,  however,  the  fecurity  Is  defefiive,  the   Stl.  Ca.  in 
Court  of  Chancery  will  not  reftrain  ^  jull  creditor  from 
his  legal  privileges.    But  the  money  arifing  from  the 
fale  of  timber  moil  be  applied  towards  payment  of  the 
mortgage. 

§  39.  A  mortgagee  of  a  copyhold  may  pull  down  Hardy «, 
ruinous  houfes,  and  build  better  ones,  to  prevent  a  ^.V€f.]inu 
forfeiture :  for  the  lord  has  a  right  to  fay,  that  the  te-  4^ 
nant  (hall  not  let  the  houfes  fall,  and  might  feize  if 
bedidt 

5  30.  Where  a  mortgagee  in  pofleflion  of  a  leafe  for  where  %e  fe^ 

lives  or  years  gets  it  renewed,  he  will  be  confidered,  in  "  Trull  for** 

equity,  as  a  truftee  for  the  mortgagor,  who  will  be  thcMon* 

entitled  to  fuch  new  leafe,  on  payment  of  the  mort-  fT  '  , 

gage  money ;  for  fuch  renewal  is  fuppofed  to  be  pb-  Chan.  $$- 
tained  in  confequence  of  the  poifeffion  of  the  original 

]eaie«    But,  in  cafes  of  this  kind,  the  mortgagee  will  s  Veni.  84. 
be  allowed  to  add  the  fines  paid  for  renewal  to  his 
principal,  and  to  receive  intereft  on  thenu 

S  31.  A  mortgagee  of  a  manor  to  iprhich  an  advow«   Cmnor  ^^ 

#»      •  ,  r  1        <-       •      f<in^  to  a 

{on  IS  appendant^  or  a  mortga£;ee  91  an  advowfon  m  Li?ing, 

groft^   VUcTit-ai, 
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grofs,  cannot  prefent  to  the  living  in  cafe  it  becomes 


vacant. 


Cannot  bar  §  32.  A  fine  and  nonclaim  by  a  mortgagee  in  pof- 

by^Finef  °^      fcffion,  will  not  bar  the  mortgagor's  cftate,  or  right  of 

Vide  Tit.  35.   redemption. 


A  Mortgage 
may  be 
afTigncd  but 
the  Affignee 
ooly  entitled 
to  what  is 
really  due. 

Matthews  T. 
Walwyn, 
4  Vef.  Jun. 
ii8. 


S  33.  A  mortgagee,  either  before  or  after  he  entenr 
into  pofleilion,  may  aifign  over  his  mortgage  to  an- 
other perfon ;  but,  in  all  fuch  cafes,  the  aflignee  is  only 
entitled  to  what  is  really  due  on  the  mortgage,  and  not 
to  what  may  appear  due,  on  the  face  of  the  mortgage : 
and,  therefore,  it  is  the  univerfal  pra£dce,  to  make  the 
mortgagor  a  party  to  the  aiCgnment,  for  otherwife  it 
may  happen,  that  the  mortgagee,  having  received  a* 
part  of  the  money,  ai&gns  the  mortgage  in  confidera* 
tipn  of  the  whole  fum  for  which  the  mortgage  was 
originally  made ;  in  which  cafe,  the  aflignee  would  be 
defrauded,  as  he  could  only  oblige  the  mortgagor  to 
pay  him  what  remained  due« 


Williams  r.  §  34.  Even  after  an  aflignment  of  a  mortgage,  pay* 

Juiu*38g.  *     ments  to  the  mortgagee  without  notice  mull  be  allowed 

by  the  aflignee,  though  the  aflignment  of  the  mort*» 

gage  were  regiftered. 


A  Mortgage  §35*  Although  the  mortgagee  enters  into  pofle& 

Ettate.  fion,  yet,  as  long  as  the  right  of  redemption  exifts^ 

Treat,  of  £q,  the  mortgage  is  only  considered  as  perfonal  eftate,  the 

B.3.C  K  j^jj^  i^gjjjg  ^g  principal,  and  the  land  the  acccflaiy  ; 

and  if  the  mortgagor  does  not  redeem^  the  perfonal 

reprefentatives 
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reprefentarives  of  the  mortgagee  will  be  entitled  to 
the  land. 

§  36.  A  mortgage  was  forfeited,  and  the  heir  of  the  Ellis  v. 

mortgagee  was  in  poffeflion,  and  ho  want  of  affets :  j^  cha/co.  ' 

as  the  mortgage  money  was  part  of  the  perfonal  eftate,  SV''"!!*^  ^• 

the  heir  was  decreed  to  convey  the  lands  to  the  admi-  z  Vcrn,  401. 
niftrator  of  the  mortgagee. 

§  37.  Mr.  Garret  being  indebted  to  his  brother,  de-   Garret  t- 
vifed  to  him  a  mortgage  for  a  larger  fum,  (for  which    Mof;'^,  -5^ 
he  had  got  a  decree  of  foreclofure,  but  died  before  the 
account  was4aken,  or  the  mortgagor  abfolutely  fore- 
clofed)  ;  and  Lord  Chancellor  King  declared,  that  the 
lands  in  mortgage  being  devifed  as  real  eftate,  fhould 
be  conlidered  as  fuch  between  the  devifor  and  devifee : 
and,  therefore,  though  the  legacy  was  greater  than  ' 
the  debt,  it  fliould  not  go  in  fatisfa£Hon  of  it.     But  if 
aflets  fell  fhort,  it  was  ftill  to  be  conlidered  as  perfonal 
eftate,  for  the  payment^f  debts. 

§  38.  It  is  laid  down  by  Lord  Mansfield  in  a  modem  Martin  v. ' : 
cafe,  that  "  a  mortgage  is  a  charge  upon  land,  and   ^  Burr.  R. 
**  whatever  would   give  the  money,  will  carry  the   ^^9* 
*'  eftate  in  the  land  along  with  it,  to  every  purpofe. 
^^  The  eftate  in  the  land  is  the  fame  thing  as  the 
^^  money  due  upon  it.     It  will  be  liable  to  debts ;  it 
**  will  go  to  executors ;  it  will  pafs  by  a  will,   not 
^^  made  and  executed  with  the  folemnities  required  by 
^^  the  flatute  of  frauds ;  the  afiignment  of  the  debt, 
^*  or  forgiving  it,  will  draw  the  land  after  it,  as  *  a 
f  ^  ^onfeqi^ence :  nay,  it  wou}d  dp  it,  though  the  debt 


I 
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^'  wew  forgiven  only  by  parol ;  for  the  right .  to  the 
^^  land  would  follow,  notwithftanding  the  ftatute  of 
^  frauds." 


S  39.  Ift  however^  it  appears  to  have  been  the 
intentiob  of  the  mortgagee^  that  it  ihall  go  as  real 
eftate,  the  perfonal  reprefentative  will  not  be  entitled 
to  it. 


Mordtuntt 
f  Vern.581. 


Mortgifget 
)mmf  tote  at 
fltrilHMiti 


S  4a  A  teflator  having  a  mortgage  in  fee,  devifed 
it  to  his  two  daughters  and  their  heirs.  One  of  the 
daughters  dying  without  iflUe,  her  bulband  and  admi- 
niftrator  claimed  a  moiety  of  the  lands  |S  part  of  his 
wife's  perfonal  eftate,  it  being  a  mortgage  not  foredot 
ed,  nor  the  equity  of  redemption  releafed.  But  the 
court  faid,  although  it  was  a  mortgage,  as  between  the 
mortgagor  and  iriortgagee,  yet  it  b^g  the  teftator's 
intention  that  it  fhould  pafs  as  real  eftate,  it  muft  go 
to  the  deceafed  daughter's  heir  at  law, 

S  41.  By  the  ftatute  9  Ann.  c.  5.,  a  mortgagee  who 
has  been  in  pofleflion  feven  years,  may  vote  for  ^ 
kwght  pf  the  (hire. 
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MORTGAGE. 


CHAP*  in. 

Of  an  Equity  tf  Redemptum. 


t  1. 

3- 
4- 

9- 
ri* 

If. 
i6. 
j8. 
19. 
20. 
aj. 

*5- 

26. 


NiOure  •/. 

Shmlar  to  a  Tru/t  EJlate. 

Is  eUmahUt  dewfahUf  (Sfc. 

May  he  mortgage  J. 

Sabjea  to  Curtefj. 

But  not  to  Dower • 

Unlefs  the  Mortgage  be  for 

Tears, 
It  Jjffets  in  Eqmty, 
Andfome^mes  at  Law. 
IVbo  may  redeem. 
The  Heir. 

A  fubfequem  IncunArancer. 
A  "Jointre/sf  i^c. 
Toe  Crown. 
Whoever  redeems   mufk  do 

Equitjm 


At.  No precUe  Time  isfyedfof 
*  ked^„ftum.  ^ 

42.  But  Twenty  Tears  P^ef* 

Jion  is  a  Bar. 
d^%m  Exceptions ''^  IViere    there 

was  a  Dif ability* 
54.  Where  an  Account  has  been 

fettled. 
56.  Where  the  Mortgage    has 

been  acknowledged. 
6x.  Where  no  Time  is  affointed 

for  Payment. 
66»  Where  the  Mortgagor  eon- 

timies  in  Po[fmon. 
-68.  Where  there  is  fraud  in  the 

'  Mortgagee, 
70.  Qr  in  the  Mortgagor, 


Se£lion  i. 

XX7E  have  fecn  that  when  the  money  borrowed  on  Natuit  «£• 

mortgage  is  not  paid  at  the  time  fpecified  in 
the  conveyance,  the  mortgage  becomes  forfdted  at 
law,  and  the  eftate  is  abfolutely  veiled  in  the  mortgagee. 
But  fUU  the  Court  of  Chancery  allows  the  mortgagor 
a  reafonable  time  to  redeem,  on  payment  of  the  prin*  cii.u 
cipal,  intereft,  and  cofts  j  which  is  called  an  eqtiity  tf 
redempiioru 


§  2.  An  equity  of  redemption  is  a  mere  creature 
of  a  court  of  equity,  founded  on  this  principle :  that 
as  a  mortgage  is  nothing  more  than  a  pledge,  foe 

foeuring 
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fecuring  the  re-payment  of  a  fum  of  money  to  the 
mortgagee,  it  is  but.  natural  juftice  to  confider  the 
ownerfiiip  of  the  land  as  ftill  vefted  m  the  mortgagor, 
fubjeft  only  to  the  legal  title  of  the  mortgagee,  fo  far 
as  fuch  legal  tide  is  neceflary  to  his  fecurity.  And  as 
th^  eftate  in  the  land  cannot  be  in  abeyance,  and  is  not 
abfolutely  in  the  mortgagee,  it  muft  neceflarily  be  in 
the  mortgagor. 


lilar  to  m 
Tnift  Eftate. 


S  3.  An  equity  of  redemption  is  therefore  confidered 
as  fimilar,  in  mod  refpe£ls,  to  a  truft  eftate ;  for  the 
mortgagee  is  entitled  to,  or  holds  the  land,  only  as  a 
pledge  for  fecuring  the  repayment  of  his  *money ;  and, 
in  all  other  refpefts,  is  a  truftee  for  the  mortgagor. 


It  alienable^ 
devifablcy&c* 

Bofcarrick 
T.  Burton, 
Infira,  ch.  6. 

Fhilipt  ▼. 
Hek,  I  Rep. 
ID  Cha«  190. 


§  4.  It  follows,  that  an  equity  of  redemption  may 
be  aliened,  intailed,  and  devifed,  and  is  defcendible  in 
the  fame  manner  as  a  truft  eftate. 

S  5.  A  perfon  having  mortgaged  his  eftate,  had 
davifed  it  away  to  a  flranger  :  it  was  decreed,  that  the 
equity  of  redemption  was  thereby  transferred  to  the 
devifee,  and  did  not  defcend  to  the  heir  at  law  of  the 
mortgagor. 


May  be  ' 
mortgaged. 


Vide  infra, 
Ch.  5.  f. 


§  5.  An  equity  of  redemption  may  alfo  be  mort* 
gaged.  But  a  mortgage  of  this  kind,  which  is  ufually 
called  ^  fecond  mortgage y  is  feldom  recommended  by 
conveyancers  for  two  reafons  :  ift,  becaufe  a  third 
mortgagee  without  notice^  may,  by  paying  off  the  firft 
mortgage,  acquire  a  preference  over  the  fecond  :  2dly> 

becaufe  great  difficulties  may  arife  in  calling  in  the 

money. 
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money,  for  as  a  fecond  mortgagee  has  no  legal  remedy^ 
he  is  driven  to  the  tedious  and  espenfive  procefe  of  a 
fuit  in  Chancery  to  recover  even  his  inteteft.  There  is, 
however,  one  cafe  where  an  equitable  fecurity  may  be 
accepted  j  that  is,  where  a  term  of  years  prior  to  the 
firft  mortgage  can  be  procured ;  for  the  acquifition  of 
fuch  a  term  will  give  the  fecond  mortgagee  tie  legal  * 
eftate,  and  compel  the  firft  mortgagee  to  become  plain* 
in  equity. 


5  J,  An  equity  of  redemption  is  fubjeft  to  curtefy  :   Suh]c€t  to 
fo  that  where  a  man  marries  a  woman,  who  is  entitled      ^^^^  ^* 
to  an  eftate  that  is  mortgaged,  and  has  iflue  by  her, 
he  will  be  allowed  in  equity  to  hold  it  during  his  life, 
as  tenant  by  the  curtefy. 

§  8.  A  woman,  being  feifed  of  certain  lands,  made   Cafhborne 
a  mortgage  in  fee  of  them  for  fecuring  900/.  and   |'At"^.*6o3, 
interefta.    She  afterwards  married,  and  died,  without   ^  Ab.  Eq. 
having  paid  off  the  mortgage,  leaving  iffue  a  fon.   The 
huiband  claimed  to  be  entitled  to  the  lands  for  life,  as 
tenant  by  the  curtefy ;   but  the  Mafter  of  the  Rolls 
held  he  was  not.     On  an  appeal  to  Lord  Hardwicke^ 
his  Lordihip  obferved,  that  this  cafe  depended  on  two 
coniiderations :  ift,  what  kind  of  intereft  an  equity  of 
redemption  was  confidered  to  he  in  a  court  of  equity  ; 
sdly,  what  was  neceifary  to  entide  the  huiband  to  be 
tenant  by  the  curtefy. 

As  to  the  firft,  an  equity  of  redemption  had  always 
been  confidered  in  equity  as  an  eftate  in  the  land ;  it 
vw  fuch  aa  intereft  as  would  defcend  from  the  an* 

ceftor 


# 

ifti  fiMf  XV.    Mertgagt.    Cb.  iSL%Z. 

cdkoT  to  the  hdr;  it  might  be  granted,  intatled,  de^ 
vifed,  or  mortgaged,  and  that  equitable  intereft  might 
be  barred  by  a  common  recovery ; .  which  proved  that 
an  equity  of  redemption  was  not  confidered  as  a  mere 
rights  but  fuch  an  eltate  whereof,  in  confideration  of 
equity,  there  might  be  a  fdfin,  or  a  devife  of  it  could 
*  not  be  good»    The  perfon  iptided  to  the  equity  of  re^ 
demption  was  in  this  court  confidered  as  the  owner  of 
the  land,  the  mortgagee  only 'retaining  the  land  as  a 
pledge  or  depofit ;  and  for  thb  reafon  it  was,  that  a 
mortgage  in  fee  was  confidered  as  perfonal  eftate,  not- 
withftanding  the  legal  eftate  vefted  in  the  heir  of  thft 
mortgagee,  in  point  of  law.    The  hufband  of  a  mort<* 
gagee  in  fee  could  never  be  tenant  by  the  curtefy  of 
the  mortgaged  eftate,  unlefs  there  was  a  foreclofurei 
or  the  mortgage  had  fubfifted  for  fo  great  a  length  of 
time,  as  the  Court  of  Chancery  thinks  fufficient  to  in- 
duce them  not  to  grant  a  redemption.    As  a  mortgage 
in  fee  is  aolyj^  chofe  in  a£tion,  if  the  ownerfliip  of 
the  land  is  not  in  the  mortgagor,  it  is  in  nobody.    An 
equity  of  redemption  is  no '  otherwife  a  right  of  adioh 
than  every  truft,  and,  as  there  can  be  no  benefit  had 
of  an  equity  of  redemption,  but  by  fubpcena  out  of 
Chancery,  fo  is  the  cale  of  evefy  mere  truft  in  \jmd^ 
which  is  confidered  as  real  eftate  in  Chtficery,  but  can* 
not  be  come  at  without  a  fubpcdna.    It  was  true,  a 
mortgagee  was  not  barely  a  truftee  for  the  mortgagor^ 
but  it  was  fuiSdetlt  for  the  prefent  purpofe^  if  he  was 
in  part  a  truftee  for  the  mortgagor ;  atid  it  was  moft 
certain,  that,  as  to  the  real  eftate  in  the  land,  the  mort- 
gagee was  only  a  truftee  for  the  moi'tgagor,  for,  until 
foredofure,  the  mortgagee  was  only  owner  as  a  charge 

or 


ch.  I.  f*  8. 
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or  incumbrance,  and  entitled  to  hold  as  a  pledge ; 
and  as  to  the  inheritance  and  real  eflate  in  the  land, 
the  mortgagee  is  a  truftee  for  the  mortgagor  until  the 
equity  of  redemption  is  foreclofed.  .  Secondly,  What  Vide  Tit.  5, 
is  requifite  to  entitle  the  hufbtnd  to  be  tenant  by  the 
curtefy  ?  Four  things ;  vi%.  marriage,  iffue,  death  of 
the  wife,  and  feifm.  It  was  admitted,  that  the  three 
firft  did  concur ;  but  the  objeft!on  relied  on,  was,  that 
there  was  no  aftual  feifin  of  the  wife  during  the  co- 
verture, which  was  contended  to  be  as  ncceffary,  in 
refpeift  to  an  equitable,  as  a  legal  efl-ate.  The  true 
queftion  upon  this  point  was,  whether  there  was  not 
fuch  a  feifin  or  poiFeflion  in  the  wife,  of  the  Equitable 
eflate  in  the  land,  as,  in  confideration  of  equity,  was 
equivalent  to  an  aftual  feifin  of  a  legal  eflate  at  com- 
mon law?  And  his  Lordfhip  faid,  that,  in  the  confi- 
deration  of  the  Court  of  Chancery,  he  was  of  opinion, 
there  was  fuch  a  feifin  of  the  wife  in  the  prefent  cafe, 
of  the  equity  of  redemption,  and  faid  he  had  fhewn, 
that  a  perfon  entitled  to  the  equity  of  redemption  was 
owner  of  the  legal  eflate  in  the  land ;  and,  if  fo,  there 
mufl  be  a  feifin  of  the  legal  eflate :  and  what  other  fei- 
fin could  there  be,  than  what  the  hufband  and  wife  had 
in  t|ie  prefent  cafe?  for  the  wife  was  all  along  in  pbf- 
feflion  until  her  death,  and  the  mortgagee  did  liot  come 
into  poffefHon  until  after  her  death,  nor  was  there  any 
foreclofure.  And  though  the  pofTeflion  of  the  wife 
was  but  as  tenant  at  will  to  the  mortgagee,  yet  it  was, 
in  equity,  a  pofleflion  of  the  real  owner  of  the  land, 
fubjeft  only  to  ^  pecuniary  charge  on  it ;  and  from 
thence  it  clearly  fbUowed>  that  there  could  not  be  aa 
;    Vol.  n.  £  higher 
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higher  feifin  of  an  equitable  eftate.    That  the  hufband 
might  be  tenant  by  the  curtefy  of  this  equitable  eftate. 

Vide  Tit.  5.    his  Lordfliip  cited   IVilliarju  v.  Wray^    2  Vem.  68o» 

Sweetapple  v,  Bindon,  id,  5^6.^  and  obferved,  that 
there  had  been  two  objeSions  made;  ift.  That  the 
hufband  had  it  in  his  power  to  have  had  feifin  in  his 
wife*s  lifetime,  for  he  might  have  paid  oiF  the  mort- 
gage, and  therefore  it  was  his  own  laches  that  he  did 
not :  2dly,  That  a  woman  is  not  dowable  of  an  equity 
of  redemption.  As  to  laches  in  the  hufband,  it  was 
compared  to  his  not  making  ah  entry  at  law,  but  the 
comparifon  will  not  hold,  for  it  was  not  fo  eafy  to  pay 
off  the  principal  and  intereft  due  on  a  mortgage,  as  to 
make  an  entry  at  law,  nor  was  it  to  be  done  fo  fpeedily, 
for  a  mortgage  was,  in  moft  cafes,  allowed  fix  months 
notice  to  be  paid.  And  in  the  cafe  of  Sweetapple  v. 
Bindorij  the  hufband  might  have  brought  his  bill  in  his 
wife's  life-time  to  compel  the  laying  out  the  money  in 
the  purchafe  of  lands  j  but  though  he  omitted  to  do  fb 
till  after  his  wife's  death,  yet  that  was  not  objefted  to 
him  as  laches.  As  to  the  objedion  of  a  wife's  not  being 
endowed  of  an  equity  of  redemption  of  a  mortgage 
in  fee,  and  that  therefore  a  hufband  ought  not  to  be 
.   tenant  by  the  curtefy  of  an  equity  of  redemption,  this 

Vide  Tit.  12*   proved  too  much,  for  it  had  been  determined,  that  a 

wife  fhall  not  be  endowed  of  a  truft  eftate,  yet  that  a 
hufband  fhall  be  tenant  by  the  curtefy  of  it.     That  the 
^  rom  dower  to  curtefy  failed  in  this  cafe. 

.  Perhaps  it  will  be  hard  to  find  a  fufEcient  reafon  how 
it  came  to  be  fo  determined  in  one  cafe,  and  not  the 
other,  but  that  it  was  fafe.to  f:;lla\v  Tormcr  prccedenta, 

and 
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.and  what  are  fettled  and  eftabliflied ;  and  if  fuch  pre- 
cedents fhould  be  departed  from,  his  Lordfliip  held  it 
fit,  rather  that  the  wife  (hould  be  allowed  dower  of  a 
truft  eftate,  and  not  that  curtefy  of  a  truft  eftate  ihoiild 
be  taken  away, 

-  Decreed  that  the  huiband  was  entitled  to  curtefy, 

§  9 ,  A  widow  is  not,  however,  allowed  dower  out  But  not  to 
of  an  equity  of  redemption  of  a  mortgage  in  fee,  upon       *^"' 
the  principle,  that  an  equity  of  redemption  is  analo-.  ch.a.  f'lV/* 
gous  to  a  truft  eft  ate  ;  and  however  fevere  and  unjuft 
this  doctrine  may  feem,  yet  it  has  been  folemnly  con« 
firmed  in  a  modern  cafe. 

§  10.  Abraham  Dixon  being,  in  his  life-time,  and,  Dixon  t. 
at  his  death,  feifed  In  fee  of  eftates  in  the  county  of  p^wJii.  Moit. 
Northumberland^  of  the  yearly  value  of  3000  /.  and  ^*  *•  P*  11* 
Upwards,  died  in   17S2   without   ifiue,    leaving  Ann. 
Dixonj  the  plaintiff,  his  widow.     Abraham  Dixon^  by 
his  will^  dated  3d  January  in  the  fame  year,,  deyifed 
his  real  eftates,  l^fc.  to  the  defendants.  Sir  George  Sa- 
'vilUy  William  Orde,  and  Thomas  Adams^  their  heirs  and, 
ailigns,  upon  truft  in  his  will  mentioned,  and  fubjed 
thereto,  to  his  great  nephew,  Arthur  Onflow^  his  heirs 
and  ailigns  for  ever.  1 

The  teftator  not  having  in  his  Hfe:time  made  any 
iettlement  or  other  provifion  for  his  wife,  in  lieu  or 
bar  of  dower,  (he,  not  having  done  any  a£t  to  bar  her.- 
felf  thereof^  filed  her  bill  againil  the  truftees,  ftatinjj;. 
the  iUt)oyc  fads»  claiming  dowear  out  of  aU  the  teftator's 

IL  ^  teal 
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red  dUte,  and  praying  to  be  let  into  the  receipt  of 
6ne-third  part  of  the  rents  and  profits  thereof. 

To  this  bill  the  truftees  and  infant  put  in  thdr  anfwer, 
fetting  forth  that  the  teftator,  being  feifed  of  thefe  pre- 
mifes,  had  borrowed  a  large  fum  of  money  upon  mort- 
gage^ and  for  fecuring  the  repayment  thereof  with  interefl 
had,  previous  to  his  marriage  with  the  plaintiff*,  con- 
veyed the  premifes  unto  the  mortgagee  in  fee,  fubjeft 
to  a  proviib  for  redemption  on*  repay snent  of  the 
1  money  with  intereft ,  that  the  legal  eftate  in  the  pre- 

mifes being  by  this  mortgage  abfolutely  veiled  in  the 
mortgagee,  previous  to  and  at  the  time  of  the  inter- 
marriage of  the  teftator  with  the  plaintiff,  and  not 
being  at  any  time  afterwards  reconveyed  to  him,  but  re- 
maining veiled  in  the  mortgagee  at  the  time  of  his 
deaths  and  he  being  therefore  only  entitled  to  the 
equity  of  redemption  thereof  at  the  time  of  his  inter- 
marriage, and  at  all  times  thereafter  until  the  time  of 
his  death ;  the  plaintiff*  was  not  at  any  time  dowable 
in  or  out  of  the  faid  premifes  or  any  part  thereof,  nor 
was  entitled  to  claim,  either  at  law  or  in  equity,  any 
dower  or  thirds  therein. 

On  the  helling,  the  plaintiff*  could  have  proved  by 
witnefles  that  the  teftator,  her  hufband,  underftood  and 
declared  that  after  his  death  his  widow  would  be  en- 
titled to  dower  out  of  his  real  eflates ;  and  that  he 
made  his  will  under  that  idea  could  have  been  proved^ 
if  relevant,  by  the  perfon  who  drew  it,  Mr.  Dixm, 
having  put  the  quefhlon  to  him,  whether  Mrs.  Dixon 
wottld  not  be  entitled  to  her  dower,  to  which  he,  being 

at 
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at  that  time  ignorant  of  the  mortgage,  anfwered,  that 
ihe  certainly  would ;  indeed  the  will  itfelf  fuffidently 
fpoke  the  idea ;  for  Dixon  thereby  bequeathed  to  the 
plaintiff,  by  the  name  of  his  dear  wife  Anne  Dixm^  his 
coach  and  harnefs  and  a  pair  of  horfes,  together  with 
as  much  of  his  plate  as  fhe  fhould  think  proper, .  not 
exceeding  the  fum  of  60  /• ;  which  things  fhe  could 
have  no  ocCafion  for,  if  ihe  had  not  a  jointure  to 
fupport  her. 

If  the  queflion  was  loft,  Mrs.  Dixtm  was  left  tptaUpT" 
deftitute  of  any  provifion. 

The  claim  of  the  widow  was  fupported  on  three 
grounds  :— 

I  ft,  The  general  law. 

2d]y,  The  diftindion  between  a  mere  truft  and  an 
equity  of  redemption. 

^dly.  The  authorities  in  fiivour  of  dower  under  dr- 
cumftances  not  more  favourable  than  thofb  attending 
this  cafe. 

Under  the  firft  of  thefe  heads,  it  was  obferved,  that 
dower  was  a  right  of  the  firft  attention  and  moft  facred 
prefervation  at  the  common  law ;  it  was  a  right  not 
only  founded  in  our  law,  but  a  right  confonant  to  the 
firft  principles  or  laws  of  morality  and  equity,  as  fpring- 
ing  from  the  moral  obligation  a  man  was  under  to 
make  a  provifion  for  his  wife.  And  we  accordingly 
fetrnd  it,  in  a  variety  of  cafes,  aided  and  extended  be* 
yond  its  ftrid  legal  limits,  by  the  interpofition  of  our 

K  3  courts 


134  37^^  .XV-     Mortgage.     Ch.  HI-  §  xo/ 

corirts  of  .equity,  in  removing  truft  terms  and  other  ob* 
ftrudions  to  it,  in  certain  cafes,  which  would  fland  in 
the  way  of  it  at  common  law.  l^his  proved  it  to  be  a 
right  not  merely  confined  to  our  common  law,  but  a 
right  recognized,  proteded,  a,nd  aided  in  equity ;  and 
which,'  fo  far  as  it  was  the  fubjeft  of  relief  in  equity, 
was  an  equitable  right.  This  was  the  predicament  in 
Titxt.ch/j*   which  it  ftood  hi  the  cafes  of  Dudley  and  Dudley^  Wraj 

and  Williams^  and  the  other  cafes,  in  which  it  had  been 
decided,  that  a  dowrefs  (hould  have  the  benefit  of  a 
"taufl:  term  attendant  on  the  inheritance  as  againd  the 
heir.  Confidering  it  therefore  as  an  equitable  right, 
it  well  might  be  a  wonder  how  it  came  about  that  a 
-widow  fhould  not  be  entitled  againft  the  heir  to  dowtr 
of  an  equitable  inheritance.  Some,  indeed,  had  coa«- 
fined  the  rule  of  her  not  beipg  fo  to  t}ie  cafes  where 
the  truft  was  created  by  the  hulband  himfelf.  This 
had  been  the  opinion  of  the  Matter  of  the  Rolls  in 
Banks  and  Sutton  \  however  this  opinion  had  been 
over  ruled,  and  it  feemed  to  be  a  fettled  point,  thjit  s^ 
widow  was  not  dowabl?  of  a  direft  proper  triift. 

This  naturally  leads  to  the  fecond  head  of  argument 
in  favour  of  the  widow ;  namely,  the  diftinftion  be* 
tween  a  mere  truft,  that  was  an  ufe,  as  it  was  ftyM 
at  common  law,  and  an  equity  of  redemption.  The 
former  was  regarded  at  common  law  a»  quite  a  diftin£i. 
intereft  from  the  legal  eftate,  to  which'  the  right  of 
dower  was  annexed.  It  of  courfe  did  not  involve  in 
it  that  right ;  if  it  had,  there  would  have  been  two  op- 
pofite  rights  of  dower  in  the  fame  lands  at  the  fame 
time,  as  the  widow  of  both  the  truftee  and  of  ibc 

cejluiqu^ 
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tefluique  ufe  would  have  been  entitled  to  dower.  For 
the  widow  of  the  truftcc  was  clearly  entitled  at  com-, 
mon  law ;  and  when  the  Court  of  Chcincei7  interpofed 
to  prevent  the  legal  title  of  the  widow  of  the  truftee, 
it  feemed  extraordinary  that  it  did  not,  in  its  place, 
fubftitute  an  equitable  one  of  the  cejiuique  truft.  But, 
however,  thefe  forts  of  trufts  being  the  creaturea  of  the 
parties  themfc'ves,  whatever  Vvxre  the  le^^a!  incidents 
or  privileges  they  wanted,  might  have  been  fuppofed  to 
have  been  vo!iiiUa:ily  rciinquifhed  arjd  abandoned  by 
the  parties  creating  thofe  trufts..  But  It  was  otherwife 
in  regard  to  an  eqaiiy  of  redemption,  that  was  not  any 
intereft  creati^d  or  referved  by  or  between  the  parties 
beyond  the  exprefs  time  of  redemption  ;  it  was  a  mere 
creature  of  a  court  of  equity  itfclf,  founded  on  this 
principle,  that  as  a  mortgage  was  originally  nothing 
.  more  than  a  pledge  or  fecurity  to  the  mortgagee  for 
his  money,  ic  was  but  naturfil  juftice  between  man 
and  man  to  confider  the  original  ownerfliip  of  the  lands 
as  ftill  refiding  in  the  mortgagor,  fubjed  to  the  legal 
title  of  the  mortgagee  fo  far  only  as  fuch  legal  title  was 
requifite  to  (he  end  of  his  fecurity  ;  and,  accordingly, 
the  title  of  the  mortgagee. was  not  treated,  by  equity, 
as  any  thing  beyond  that  point.  His  beneficial  intereft, 
though  the  mortgage  was  in  fee,  was  confidered  only 
as  perfonal  eflatt  ;  he  was  not  permitted  to  grant 
leafes,  or  exercife  any  other  aft  of  ownerfhip,  to  the 
prejudice  of  the  mortgagor,  to  whom  he  was  even  ac- 
countable for  the  profits  of  his  eftate  :  his  widow  was 
not  permitted  to  claim  dower,  nor  could  he,  or  thofe 
claiming  under  him,  avail  themfelve^  of  feveral  other 
privileges  and  incidents  attending  real  property.     It 

K  4  feemed 


136  Title  XV.     Mortgage.    CA»iii.  §  ro. 

feemed  to  be  the  regular  confequence  of  the  dodrine 
adopted  by  our  courts  of  equity,  in  regard  to  mortgages, 
by  confidering  them  ftriftly  and  merely  in  the  nature 
of  fecurides  for  the  mortgage  money,  and  endtling  the 
mortgagee  to  no  other  of  the  incidents  or  privileges  of 
owiierihip  in  the  lands  than  what  was  requifite  for  the 
end  of  fuch  fecurity ;  that  all  fuch  privileges  and  incidents 
of  owner  (hip  of  the  lands  as  were  not  confidered  as  be- 
coming vefted  in  the  mortgagee  for  the  purpofe  of  his 
fecurity,  fhould  be  held  to  remain  in  the  mortgagor,  or, 
in  other  words,  that  he  fhould,  to  all  purpofes  not  pre- 
judicial to  the  mortgagee,  be  confidered  as  the  complete 
owner  of  the  mortgaged  lands.  And,  accordingly,  this 
was  found  to  be  the  eftablifhed  doftrine,  in  feveral  in- 
{lances,  when  only  volunteers  were  interefted  j  fuch  as 
revocations  under  powers,  and  revocations  of  devifes ; 
b^caufe  in  equity,  a  mortgage  did  not  make  the  eflate 
another's,  and  becaufe  a  mortgage  was  not  an  inheritance, 
but  a  perfonal  eftate ;  and  there  feemed  no  reafon  in  the 
world  why  thefe  general  incidents  of  complete  owner- 
jfhip  Ihould  be  faved  in  favour  of  a  devifee,  or  other 
volunteer,  and  not  in  favour  of  a  wife,  whofe  claims 
of  dower  flood  upon  the  flrongeft  grounds  of  moral 
and  equitable  right,  and  who  was,  in  many  inflances, 
confidered  as  entitled  to  relief  in  equity,  in  regard  to  an 
intended  provision,  when  a  devifee  or  other  mere  volun- 
VidcTit.  12.  teer  was  not.  And  agreeable  to  this  doftrine  was  the 
ch.  a.  f.  18.      decifion  in  the  cafe  of  Banks  and  Sutton^  where  it  was 

decreed  in  favour  of  the.  claim  of  dower,  out  of  an 
equity  of  redemption  of  a  mortgage  in  fee  ;  which 
decifion  was  founded  on  a  variety  of  authorides  and 
reafons   delivered  by  the  Mafter  of  the  Rolls,    all 

which 
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•which  were  equally,  forcible  in  the  prefent  cafe.    That 
the  cafe  of  Banks  and  Sutton  was  direSly  in  point  of 
the  prefent  queftion ;    for  though  the  Mafter  of  the 
Rolls  would  not  take  upon  himfelf  to  determine  the 
queftion,  in  regard  to  the  dower,  out  of  4  mere  truji^ 
created  not  by  the  hufband,  but  by  fome  other  perfon, 
with  no  time  limited  for  conveying  the  legal  eftate, 
and  avoided  this  point  by  (hifring  his  grounds  to  that 
of  the  hulband's  being  entitled,  under  the  exprefs  di- 
reflion  of  the  will  under  which  he  claimed,  to  have 
the  eftate  conveyed  to  him  at  the  age  of  2 1 ,  which  cir- 
cumftance,  under  the  application  of  a  common  prin- 
ciple of  equity,  of  confidering  that  as  done  which 
ought  to  have  been  done,  of  courfe,  in  equity,  let  the 
widow  into  the  fame  degree  of  title  as  fhe  would  have 
had  if  the  tiuftees  had  conveyed  the  eftate  to  her  huf- 
band  at  the  time  directed  ;  yet,  as  there  was  a  mort- 
gage  in  fee  prior  to  the  devife,  the  other  point  of  the 
right  of  dower  out  of  fuch  equity  of  redemption  ftill 
fubfifted,  independant  of  the  conftrudtive  or  aflumed 
conveyance  by  the  truftees  at  the  time  direfted.     And 
as  the  principle  on  which  the  Mafter  of  the  Rolls 
got  rid  of  the  firft  point  did  not  apply  to  this,  he  ac- 
cordingly found  himfelf  conftrained,  inftead  of  chang- 
ing his  ground  as  before,  to  enter  into  a  ftrid  exami- 
nation of  it,  and  meet  the  objections  to  dower  with 
authorities,  inferences,  and    general  reafoning,  and, 
through  them,  to  come  to  a  profeffed  decifion  of  the 
point,  as  he  exprefsly  did,  when  he  faid,  **  he  did  not 
**  know  or  could  find  any  inftance  where  dower  of  an 
**  equity  of  redemption  was  controverted  and  adjudged 
^^  againft  the  dowrefs  ;''  and  as  there  were  authorities 

in  i 


1^8  Title  XV.     Mortgage.     CA.iii.  §  lo. 

in  cafes  lefs  favourable,  he  therefore  declared,  that  the 
widow  of  the  perfon  entitled  to  the  equity  of  redemp* 
tion  of  the  mortgage  yi  queftion,  which  was  a  mort* 
gage  in  fee,  had  a  right  of  redemption,  and  decreed  her 
the  arrears  of  her  dower  from  the  death  of  her  hufband, 
(he  allowing  the  third  of  the  intereft  of  the  mortgage 
money  unfatisfied  at  that  time  :  that  an  authority  more 
Vid<  Ttt.  12.  direftly  in  point  than  this  could  not  be  expeded*  And 
c»i.2,  !•  17.     j^Qugi^  thg  fubfequent  cafe  of  the  Attorney  General 

againft  Scott,  (before  Lord  Talbot),  in  which  the  widow  ' 
was  denied  dower,  was  generally  confidered  as  an  au- 
thority contrary  to  and  fuperfeding  that  of  Banks  and 
Sutton,  yet  fuch  a  conclufion  feemed  too  hafty,  as  the 
two  cafes  appeared  to  differ  materially ;  for  in  that  of 
the  Attorney  General  and  Scott ^  although  there  was  a 
mortgage,  yet  the  queftion  did  not  turn  upon  that, 
becaufe  the  legal  eftate  was  outftanding  in  truftees  in 
whom  it  was  vefled  antecedent  to  fuch  mortgage,  and 
confequenrly  the  decifion  in  that  cafe  was  on  a  direfb 
proper  truft,.  and  not  on  a  mere  equity  of  redemption. 
And  the  difference  between  a  dired  trujl  and  an  equity 
of  redemption,  and  between  the  clain>  of  a  widow  and 
that  of  a  devifee  or  mere  volunteer,  was  ftrongly  in- 
fifted  upon ;  and  the  diftinftion  between  this  cafe, 
and  that  of  a  claim  of  dower  againfl  a  purchafer 
fully  enforced. 

But  the  Lords  CommifTioners  faid  thtit  the  cafe  of 
an  eftate  by  che  curtefy  in  a  truft  was  the  anomalous 
cafe,  not  the  rule,  that  the  wife  fhould  not  have  dower ; 
and  that  this  point  was  fo  much  fettled,  that  it  would 
be  wrojig  to  difcufs  it  much ;    and  the  bill  was  dif- 

miffed^ 
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9  but  without  cofts^  the  defendants  not  praying 


■ 

them. 

§11.  A  widow  is,  however,  entitled  to  dower  of  Unlcfsthc 
an  equity  of  redemption  of  a  mortgage  for  a  term  of  be  for  Yc«i«. 
years ;  becaufe,  in  that  cafe,  the  hufband  is  feifed  of  aP.  Wmi. 
the  freehold  and  inheritance :   and  where  a  mortgage   ^ 
of  this  kind  is  fatisfied,  the  Court  of  Chancery  gives 
the  dowrefs  relief,  by  removing  the  term  j  but  if  the 
mortgage  be  not  fatisfied,  then  the  dowrefs  mud  keep 
down  a  third  of  the  interefl,  or  pay  off  a  third  of  the 
principal. 

§12.  An  equity  of  redemption  of  a  mortgage  in  l«  afltu  la 
fee  is  not  afiets  at  law ;  for  the  legal  eftate  not  being 
in  the  heir,  he  may  plead  riens  per  de/cenU  As  to  the 
queftion  whether  an  equity  of  redemption  was  affets 
in  equity,  the  courts  reafoned  by  analogy  from  truft 
dilates,  which  not  being  affets,  they  determined  that 
an  equity  of  redemption,  being  a  truft  eftate,  fliould 
not  be  affets.  But  when  ic  was  enaded  by  the  ftatute 
of  frauds,  that  truft  eflates  fliould  be  affets,  the  Court 
of  Chancery  determined,  that  an  equity  of  redemption 
ibould  be  affets  in  equity. 

* 

§  13.  An  equity  of  redemption  of  a  term^  for  years  Creditort  of 

in  grofs,  is  alfo  affets  in  equity:    for  the  mortgage  '^*p9^^**** 

being  forfeited  at  law,  and  the  whole  eftate  thereby  34«-  . 

vetted  in  the  mortgagee,  the  equity  of  redemption  is  (^iJtTw!  ^' 

.l>»rely  an  equitable  intereft,  Amb.  30S, 

S  ^4.  It 
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Shtrpe  Y. 
Scarborough, 
4  Vef.  jun. 


Flunkett  y. 
Penfon, 
a  Atk.  290. 


And  (bmf- 
times  at  Law. 
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§  14.  It  was  held,  in  a  modern  cafe,  that  an  equity 
of  redemption  is  not  equitable  aiTets  as  againfl  judg- 
ment creditors,  who  have  a  right  to  redeem. 

$15.  An  equity  of  redemption  of  a  truft  eftate  is 
equitable  aflets,  becaufe  creditors  can  only  attach  this 
kind  of  property  in  a  court  of  equity. 

516.  Where  a  perfon  feifed  in  fee  makes  a  mort- 
gage by  a  demife  for  years,  the  equity  of  redemption  is 
aiTets  at  law ;  becaufe  the  reverfion  which  attmds  the 
redemption  being  afiets  at  law,  the  equity  of  redemp^ 
tion  ought  to  be  fo  too:  and  a  creditor  may  have 
judgment  at  law,  with  a  ceffat  execution  during  the 
term. 


Girling  y. 
Lrcy 

1  Vera.  63. 


Who  may 
redeem. 


The  Heir. 


§  1 7.  Where  an  equity  of  redemption  is  devifed  to 
an  executor  for  the  payment  of  debts,  it  then  becomes 
legal  affets ;  becaufe  the  devife  of  the  equity  of  re« 
demption  to  the  executor,  fhews  the  intention  of  the 
teftator,  that  it  Ihould  be  applied  like  other  aflets. 

§  18.  An  equity  of  redemption  being  alienable,  it 
follows,  that  all  thofe  who  derive  an  intereft  from  the 
mortgagor,  by  defcent  or  purchafe,  may  redeem  the 
mortgage. 

§  19.  Where  an  equity  of  redemption  is  not  di(^ 
pofed  of  by  the  mortgagor  in  his  life-time,  or  by  his 
will,  his  heir  becomes  entitled  to  it ;  and,  if  the  de^ 
fcent  be  cuflomary,  the  equity  of  redemption  will  go 

according 
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according  to  the  cuftom :  fo  that^  in  gavelkiiul  lands^ 
it  will  defcend  to  all  the  fons,  and,  in  borough  Englf/bj 
to  the  youngeft. 

5  20.  The  right  of  redemption  is  not  confined  to  Afubfequent 

the  mortgagor  and  his  heirs,  but  extends  to  all  perfons  brancer. 

claiming    any  intereft  whatever  in  the  premifes,  as  q  [wlAr 

againft  the  mortg^or.    Thu^,  any  fubfequent  incum-  MarOum, 

brancer  may  redeem  a  mortgage ;  fuch  as  a  judgment  17c. 

creditor.    But  tf  the  mortgage  be  of  a  term  in  grofs,  *  ^^    ^' 

the  judgment  creditor  muft  fue  out  a  writ  of  execution^  Shirley  ▼- 

before  he  brings  his  bill  to  redeem ;  for,  until  execu-  ^j  Atk*  200. 

tion,  a  judgment  is  not  a  lien  on  a  term  for  years.  ^^^^  '^**-  }^ 

A 

$  21.  A  creditor  by  ftatute  ha»  been  allowed  to 
redeem  a  mortgage,  even  after  a  decree  of  fore- 
clofure. 

$  23.  A  bill  was  brought  by  the  cognizee  of  a  fta-  Crifp.  ▼. 
tute  of  the  mortgagor  to  redeem  a  mortgage  after  a   ?vUu*AU 
decree  of  foredofure.    The  defendant  pleaded  the  de-   5^* 
cree  of  foredofure,  and  that  the  ftatute  was  acknow- 
ledged after  the  mortgagee's  bill  was  filed,  and  that  the 
mortgagee  had  no  notice,  and  made  proper  parties  at 
the  filing  of  the  bilU    Mr.  Vernon  faid,  that  if  an  in- 
cumbrancer lies  by,  and  fuSers  the  mortgagee  to  ol> 
tain  a  decree  of  foredofure,  though  he  is  not  bound 
by  the  decree,  becaufe  not  made  a  party,  yet,  if  be 
afiierwards  iMrings  a  ImU  to  redeem,  he  fhall  not  be  at 
liberty  to  except  to  the  accounts  ftated  by  the  mafterjr 
but  fhall  pay  the  whole  upon  his  redemption.     Lord 
Harcourt  £ud. — ^This  is  a  recent  forclofure.    Let  the 

4  plaintiff 


1*4*  Title  TV.    Mortgage^    CLvi.  §  an— 47. 

plaintiff  redeem  upoa  payment  of  what  is  due,  with 
cofls. 


A  }o!ntrels»  $  23.  Any  perfon  entitled  to  an  eftate  in  the  lands 
,   *     ,  mortgaged,  fuch  a^  a  jointrefs,   or  tenant  by  the 

Howard  ▼•  *!  , 

Ham's,  Ante.  cuTtcly,  may  redeem  a  mortgage. 

di.  i.r.  22. 

Brcnd  7.  $  24*  When  hufband  and  wife  make  a  mortgage  of 

I  Verg.  jia.    *^^  wife*s  eftate,  though  the  equity  of  redemption  be 

limited  to  the  hu(band  and  his  heirs,  yet  the  wife  (hall 

hatre  the  redemption* 

The  Oown.  g  2$.  The  crown  may  redeem  an  eftate  mortgaged, 
Ate.  Otn.  which  is  forfeited  by  the  outlawry  of  the  mortgagor 
4Bro.  Pari,  for  high  treafon.  But  it  is  doubtful  whether  an 
Vidc^Tk  ^o    ^^^^ty  ^^  redemption  efcheats  to  the  crown  for  want 

of  heirs. 


Whoever  re-        §  26.  It  is  a  rule  of  the' Court  of  Chancery,  that 

do  equity.        he  ivho  will  have  equity,  muft  himfelf  do  equity ;  and. 

Max.  in  Eg.  I.   in  confcquencc  of  this  doftrine,  it  has  been  long  efta- 

b  7*1*1  f^.   ^^^^^'  ^'^^^  when  a  mortgagor  requires  the  redemp- 
St.  John  V.      tion  of  his  eftate,  he  muft,  in  his  turn,  allow  full 

Holford,  ,  . 

iCha-Ca.97.   equity  to  the  mortgagee. 

Baxter  v.  §  ^7.  Thus,  where  a  perfon  borrows  money  upon 

J  y°^^'        mortgage,  and  afterwards  borrows  more  money  from 

the  fame  perfon  upon  bond,  and  the  mortgage  is  fot- 
feited,  he  will  not  be  allowed  to  redeem,  without  pay- 
ing the  money  due  on  bond,  as  well  as  that  due  upon 
the  mortgage. 

5  Sa8.Thi$ 
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§  28.  This  doftrine  has  been  contradifted ;  and  it   ChalHs  v. 
is  now  fettled  that  a  bond  cannot  be  tacked  to  a  mort-  •  pr^^cTn  Cha. 
ffage  as  againft  the  mortgagor.     But  it  has  been  always   407-  2  Vcf, 

.  .  .  r  J""*  37^' 

lield,  that  the  rule  applies  to  the  heir  at  law  of  the     .     ,        , 
mortgagor,  who  cannot  redeem  a  mortgage  made  by   v.  Lay  wick, 
his  anceftor,  without  paying  off  money  due  on  bond: 
for,  upon  the  anceftor's  death,  the  bond  becomes  the 
heir's  own  debt, 

§  29,  The  fame  rule  has  been  adopted  in  mortgages    ^non. 
for  terms  of  years  ;  for,  if  the  executor  brings  a  bill    i  p.  Wmi. 
to.  redeem,  he  muft  pay  both  the  mortgage  money  and      ' 
the  bond  debt. 

§  30.  Since  the  ftatute  made  againft  fraudulent  devifes,    i  Ab.  Eq. 
the  devifcc  of  an  equity  of  redemption  cannot  redeem 
without  paying  oflF  a  debt  upon  bond,  as  well  as  the 
money  due  upon  mortgage.     Becaufe  that  ftatute  puts 
the  devifee  in  the  fame  fituation  as  the  hein 

§  3 1 .  If  a  perfon  firft  lends  money  upon  bond,  and    Hallclay  t. 
afterwards  takes  an  affianment  of  a  mortgacre,  he  has    ^jj"^".^^^. 

°  o  o  '  jRcp.inCba. 

the  fame  equity  againft  the  nxor^gagor  and  his  heirs,  to    361. 
have  both  debts  paid.  ^ 

S  32.  If  part  of  the  money  originally  fecured  by  a   Reafonr. 
mortgage  be  paid  oflF,  and  then  a  further  fum  is  bor-   ^^{»<^^c«*'» 
rowed  from  the  fame  paraes,  upon  a  dcfeftive  fecurity, 
no  redemption  will  be  granted,  unlefs  both  fums  are 
paid. 

.    5  33-  ^ 
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Morgravp  ▼. 
Ltthookf 
2  Vcrn.  207. 
Amb.  R.733. 
Ex  parte 
King,  lAtk. 
300. 

Roc  ▼.  Solcy, 
2  Black.  R. 
726.  Vide 
Jones  v^mith 
2  Vcf.  jun. 

372- 


Title  XV.    Mortgage.    Cb.  iiL  §  33— 35» 

S  ^l.  It  has  been  long  fettled,  that  where  a  perfpn 
makes  two  feveral  mortgages  of  two  feveral  eftates, 
and  dies^  and  one  of  the  mortgages  is  of  an  intailed 
eflate,  or  is  deficient  in  value,  the  heir  of  the  mortga- 
gor ihall  not  be  admitted  to  redeem  one  without  the 
other :  neither  fhall  the  mortgagor  himfelf  redeem  the 
one  and  leave  the  defe&ive  mortgage ;  but  he  mod 
take  both  together. 


1  Vcf.  87. 


%  34.  This  privilege  is  only  allowed  againft  the  mort- 
gagor and  his  heir  or  devifee,  and  not  againft  a  pur- 
chafer  or  aiEgnee  of  the  equity  of  redemption,  who 
may  redeem,  without  difcharging  a  bond  debt  due  to 
the  mortgagee  :  becaufe  the  lands  in  the  hands  of  the 
alienee  can  be  charged  with  nothing  but  what  is  an  im- 
mediate lien  thereon,  which  the  bond  is  not* 


Coleman  ▼. 
Wyncc, 
1  P.Wms. 
775.    PfCC. 
iaCha.  511, 


Bayljr  ▼. 
Robfon, 
Prcc.  in  Ch. 

89. 


5  35*  A.  feifed  in  fee  of  lands,  made  a  mortgage 
to.B.  for  100  A,  and  afterwards  borrowed  100  A  more 
of  B.  upon  bond,  and  died.  The  heir  at  law  conveyed 
the  inheritance  and  equity  of  redemption  to  truftees, 
in  truft  for  the  payment  of  all  the  bond  and  fimple- 
contrad  debts  of  his  father  equally.  After  which,  the 
trttflees  brought  their  bill  to  redeem  againfl  .8.,  who 
infifted  on  being  paid  his  debt  by  bond,  as  well  as  that 
by  mortgage.  It  was  decreed,  that  although  the  heir 
muft  have  paid  the  bond  debt  before  he  was  allowed  to 
redeem,  becaufe  it  became  his  debt  on  the  death  of  the 
anceftor,  yet  it  could  not  be  faid  to  be  due  frcmi  the 
aflignee  of  the  heir,  the  bond  being  no  lien  upon  the 
land. 

§  Z^.  A  fettle- 
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§  36.  A  fettlement  was  made  by  a  father  upon  the  Troughton  r. 
marriage  of  his  fon,  with  a  covenant  that  it  fhould  be  '^^^f^lT* 
free  from  any  incumbrance ;  in  confideration  of  which, 
the  fon  covenanted  to  reconvey  part  of  the  ellate  after 
the  father's  death,  or  to  pay  300  /.  to  fuch  perfon  as 
the  father  (hould  appoint.  The  father  created  an  in- 
cumbrance of  300  /•  by  mortgage,  and  afterwards  ap-i 
pointed  300  L  to  his  daughter,  and  died. 

The  fon  brought  a  bill  to  have  the  ellate  difincum* 
J>ered  of  that  mortgage,  and  alfo,  to  have  a  bond  of 
the  father's  to  the  mortgagee  delivered  up,  and  dif- 
charged  out  of  the  aifets  of  the  father. 

Lord  Hardwickey-^Tht  plaintiff  has  a  plain  equity 
to  have  the  eflate  difincumbered  of  the  mortgage 
brought  on  it,  in  fraud  of  the  marriage  fettlement. 

As  to  the  bond,  where  the  mortgagor  of  an  eftatc, 
either  before  or  after  the  mortgage,  contrafts  another 
debt  with  the  mortgagee,  for  which  he  gives  a  bond, 
and  dies,  and  the  equity  of  redemption  defcends  to 
the  heir  at  law,  a  court  of  equity  will  permit  the  mort- 
gagee to  tack  the  bond  to  the  mortgage,  becaufc 
otherwife  it  would  caufe  an  unneceifary  circuity,  and 
the  heir  at  law  is  debtor  for  both.  But  where  the 
perfon  claiming  the  equity  of  redemption  is  as  a  pur- 
chafer  for  a  valuable  confideration,  there  is  no  right 
to  tack  the  bond  to  the  mortgage ;  becaufe  the  eftate 
is  not  liable  to  the  bond  debt.  Though  the  plaintiff 
is  entitled  to  be  indemnified,  as  againfl  the  father,  for 

Vol.  II*  L  what 
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Vfhzt  he  is  bound  to  pay  by  the  father*^  bond,  yet  he  Is 
entitled  only  out  of  the  father's  aflets. 

§  37.  If  there  are  feveral  incumbrances  on  an  eftatc, 
and  a  prior  incumbrancer  claims  a  debt  fecured  by 
bond,  he  will  not  be  allowed  to  add  it  to  his  mort- 
gage ;  but  it  will  be  poftponed  to  all  real  incumbrances, 
whether  by  mortgage,  judgment,  or  ftatute ;  for  the 
bond  is  no  charge  on  the  eftate,  and  he  has  not  the 
fame  equity  againfl  a  fubfequent  incumbrancer,  as 
againfl  an  heir  at  law,  who  is  liable  to  the  bond  if  he 
has  aflfets. 

Morret  v.  j^  ^8.  A  creditor,  by  judgment,  in  1698,  for  600  /., 

a  Atk.  52.       comes  to  an  account  in  1707  with  the  conufor,  and 

fettles  the  remainder  due  upon  the  judgment  at  420  A, 
and  then  takes  a  mortgage  in  fee  for  that  fum,  as  a 
collateral  fecurity  to  the  judgment.  One  Saunders, 
an  attorney,  in  17 16,  takes  an  aflignment  of  this  mort- 
gage, in  which  there  is  a  recital,  that  [90  /.,  the  confi- 
deration  of  the  aflignment,  was  then  the  full  worth  of 
the  eftate ;  and  the  aflignment,  likewife,  was  made  at 
a  time  when  there  was  a  fuit  depending  between 
particular  creditors  upon  feveral  other  eftates  of 
the  mortgagor,  in  conjunftion  with  judgment  cre- 
ditors at  large,  and  the  reprefentatives  of  the  mort- 
gagor. Saunders  was  in  pofleflion,  too,  of  another 
mortgage  in  1688,  upon  the  fame  eftate  as  was  fub- 
'  jeQ:  to  the  judgment  in  1698,  and  the  mortgage 
in  1707. 


Lord 
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Lord  Chancellor, —  "  Saunders  fliall  not  be  allowed 
**  to  tack  the  two  mortgages  together,  'uiz.  that  in 
^*  1 68 8,  and  the  other  in  1707,  fo  as  to  defeat  inter- 
mediate incumbrancers  between  the  years  1688  and 
16985  and  yet  the  mortgage  in  1707  (hall  have  re^ 
•*  lation  back  to  the  judgment  in  1698,  andj  by  con- 
folidiating  them  together,  fhall  entitle  Saunders  to 
receive  the  fum  due  upon  that  judgment  prior  to 
creditors  after  the  year  1698  :  but  as  to  money  rea- 
per ted  due  fince  the  year  1707,  Saunders  is  to  b^ 
paid  only  in  priority  to   creditors  fubfequent  to 


%C 


1707, 


"  The  rule  of  the  court,  ^s  to  pnbr  incumbrancers 
taking  in  a  fubfequent  incumbrance,  fo  as  to  tack  it 
to  the  prior,  is,  where  he  is  a  bond  fide  purchafer  of  Vide  €h.  j; 
the  fuifne  incumbrance,  without  notice  of  interme- 
**  diate  ones :  but  here,  th^  puifne  incumbrance  was 
•'  bought  in  while  there  was  fuch  a  lis  pendens  as  will 
*'  make  Saunders  a  purchafer  with  notices 


A 


The  words  in  the  recital  of  the  affignmeht  of  the 
mortgage   in    1716,  that  90/.,    the    confideration 

^'  money,  was  the  full  worth  of  the  eftate  at  that  time^ 
naturally  imply,  that  there  were  other  immediate 
incumbrances  5  and,  therefore,  to  give  Saunders  the 

^*  benefit  of  tacking  both  iriortgages,  would  be  con- 
trary to  his  own  intentions,  for,  at  the  time  he  took 
the  affignment  of  this  puifne  incumbrance,  he  mufl 

*^  know  the  eftate  was  worth  no  morCj  from  the  very 

**  words  of  the  recitah 

L  1  ^*  If 
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If  a  prior  mortgagee  takes  an  aflignment  of  a  third 
mortgage,  as  a  truftee  only  for  another  perfon,  he 

^*  (hall  not  be  allowed  to  tack  the  two  mortgages  to- 
gether, to  the  prejudice  of  intervening  incumbran- 
cers. If  this  was  permitted,  a  mere  ftranger  pur- 
chafing  the  third  mortgage,  by  declaring  he  bought 
it  in  truft  only  for  the  firfl  mortgagee,  might  tack 
both  together,  and  defeat  all  the  other  incumbran- 

**  -cers. 

**  The  reafon  why  a  mortgage  may  be  tacked  to  a 

*•  judgment,  is  this,  becaufe  the  judgment  creditor, 

**  by  virtue  of  an  elegit^  may  bring  an  ejeftmcnt,  and 

^^  hold  upon  the  extended  value ;  and,  as  he  has  the 

•*  legal  intereft  in  the  eftate,  the  court  will  not  take  it 

•*  from  him :  but  this  holds  only  where  the  fame  per- 

fon  has  both 'judgment  and  mortgage  in  the  fame 

right,  and. not  where  he  has  the  judgment  in  his 

own  right,  and  the  mortgage  in  another  right,  as  a 

truftee  only. 


cc 
cc 
cc 
cc 


cc 

cc 


**  Where  there  is  a  prior  mortgagee  who  has  zpui/ne 
'^  incumbrance,  a  fecond  mortgagee  ihall  not  redeem 
the  prior,  without  redeeming  the  fuifne  at  the  fame 
time  ;  and  the  reafon  is,  becaufe  the  legal  tftate  is 
^  in  the  firft  mortgagee ;  and  tliis  court  will  not  take 
«<  away  that  benefit  from  him,  provided  he  had  nor 
^^  notice  of  the  fecond  ajt  the  time  he  bought  in  the 
"  puifn^  one. 

*•  Where  a  prior  incumbrancer,  by  mortgage,  judg- 
^^  ment,  or  ftatute  ftaple,  has  a  bond  likewife  from 

8  ^  the 


<c 
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•*  the  mortgagor,  the  mortgagor,  in  his  life-time,  may 
•*  redeem  the  mortgage,  &fr.  without  paying  oflF  the 
••  bond  debt :  otherwife  as  to  the  heir  at  law,  becaufe 
**  the  moment  he  redeems  the  eftate,  it  fball  be  afTets 
^^  in  his  hands ;  and,  for  this  reafon,  the  court  com- 
**  pels  him  to  difcharge  the  bond  as  well  as  the  mort- 
*•  gage. 

**  Where  there  are  feveral  incumbrancers  upon  an 
**  eftate,  as  in  the  prefent  cafe,  and  the  prior  incum- 
brancer has  a  bond  likewife,  he  cajinot  infift  upon 
being  paid  both,  which  would  be  a  prejudice  to  the 
fui/ne  incumbrancers;  but  his  bond  fhall  be  poft- 
^*  poned  to  all  other  incumbrancers,  whether  by  mort- 
"  gage,  judgment,  or  ftatute  ftaple;  for  he  has  not 
^*  the  fame  equity  againft  a  pui/ne  incumbrancer  as 
**  againft  an  heir  at  law,  who  is  liable  in  refped  of 
**  affets. 

**  An  agent,  truftee,  heir  at  law,  or  executor,  pur- 
^*  chafing  a  pui/ne  incumbrance,  as  againft  another  in- 
**  cumbrancer,  fhall  be  paid  no  more  than  what  he 
*'  gave  for  this  incumbrance  ;  otherwife  as  to  a  prior 
**  creditor^  who  bondjide  buys  in  2i  pui/ne  incumbrance, 
^  though  he  did  not  give  the  full  value  for  it :  the 
^*  rule  is  laid  down  generally,  indeed,  by  Lord  Chan- 
^'  cellor  Jeffreys  J  in  the  cafe  of  Williams  v.  Springfield^ 
**  as  well  with  regard  to  creditor  and  creditor,  as  to 
**  truftees,  heir  at  law,  or  executor :  but  I  cannot  fay 
^*  that  I  remember  any  decree  in  this  court,  fubfequent 
^^  to  this  cafe,  where  it  has  been  laid  down  as  a  general 
^'  rule,  but  has  been  much  more  narrowed  fince,  and 

L3  ♦*  holds    ' 
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•'  holds  only,  as  I  obferved  before,  with  regard  to 
**  agent,  truftee,  heir  at  law,  or  executor.** 

Hcams  v.  $39*  Th^  ^^^^  Chancellor,  fince  Hilary  term  then 

3  Atk!  6x0,     preceding,  had  ordered   this  caufe  to  ftand  over,   to 

fearch  the  regifter's  book  for  the  cafe  of  Ridout  v.  Lord 
Plymouth^  which  had  been  mentioned  at  that  time  as  an 
authority  in  point ;  but,  being  looked  into,  it  did  not 
appear  to  be  at  all  fimilar  to  the  prefent ;  in  which, 
the  queftion  is,  whether  a  mortgagee  who  lent  a  fur- 
ther fum  upon  bond^  ihould  be  allowed  to  tack  it  to 
his  mortgage,  in  preference  to  other  creditors  under  a 
truft  for  payment  of  debts  created  by  the  will  of  the 
mortgagor  ? 

Lord  Chancellon— **  I  have  confidered  this  cafe, 
•^  and  am  inclined  to  think  the  mortgagee  fhall  not  be 
**  allowed  to  tack  the  bond  to  the  mortgage,  with  regard 
**  to  the  heir  of  the  mortgagor.  The  reafon  why  he 
^'  fhall  not  redeem  the  mortgage  without  paying  the 
*'  bond  likewife,  is  to  prevent  a  circuity,  becaufe  the 
•*  moment  the  eftate  defcends  upon  him,  it  becomes 
^*  afTets  in  his  hands,  and  liable  to  the  bond.  A  de« 
**  vifee,  too,  of  the  mortgaged  premifes  for  his  own 
^*  benefit,  is  fubjeft  to  the  fame  rule,  fince  the  ftatutq 
^*  of  fraudulent  d^vifes  made  in  favour  of  bond  cre^i 
**  ditors. 

«*  But  this  is  a  devife  in  truft  for  payment  of  debts, 
**  and  the  defcent  is  confequently  broke ;  fo  that,  a$ 
"  I  am  at  prefent  advifed,  I  am  of  opinion  the  mort- 
*'  gagee  can  have  no  priority  with  regard  to  his  bond^ 

««  but 
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*^  but  as  to  that,  muft  come  in  pro  rata  with  the  reft 
**  of  the  creditors  under  the  truft.  But,  if  the  coun- 
*^  fel  for  the  mortgagee  have  an  inclination  to  be  heard 
**  on  this  point,  it  ihali  ftand  over.*' 

The  Attorney  General  of.  counfel  for  him  laid,  he 
thought  the  point  was  too  ftrong  againft  the  mortgagee 
to  be  maintained ;  and  the  court  thereupon  made  an 
immediate  decree  accordingly. 

S  40.  Upon  further  direfHons,  the  only  queftion   Lowthianv. 
was,  whether  Mr.  Carforth^  a  creditor  by  mortgage  of   ^  3^*  j^^^ 
Andrew  Wbelpdale  deceafed,  and  alfo  a  bond  creditor    '^*' 
for  1 834  /.  3  s.  fhould  tack  his  bond  debt  to  his  mort- 
gage againft  other  fpecialty  creditors. 

Lord  Chancellor.—"  The  only  reafon  why  the 
**  mortgagee  can  tack  his  bond  to  his  mortgage,  is  to 
•*  prevent  a  circuity  of  fuits ;  it  is  folely  matter  of  ar- 
**  rangement  for  that  purpofe ;  for,  in  natural  juftice, 
•'  the  right  has  no  foundation.  The  principle  explains 
"  the  rule  j  and,  therefore,  it  can  go  no  further :  the 
**  creditors  having  another  fpecific  fecurity  cannot 
"  give  him,  in  juftice,  any  priority  for  a  lien  that  is 
"  fubfequent.  There  being  no  foundation  in  juftice, 
*'  the  only  queftion  is,  whether  the  court  is  in  the 
•*  praftice  of  doing  it ;  and  it  has  not  done  it  in  any 
"  cafe,  but  that  of  the  heir,  and  merely  to  prevent 
**  circuity." 

§  41.  With  refpeft  to  the  time  in  which  a  redemp-   ^^  precifc 
tion  is  allowed,  it  is  held  that  mortgages  are  not   T*"*d  j^*^^ 

L4  within   tion. 
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within  the  ftatutes  of  limitations;  and  the  courts  of 
equity  have  not  laid  down  any  general  rule  when  the 
length  of  pofleflion  of  the  mortgagee  fhall  bar  the 
mortgagor's  right  of  redemption,  as  they  confider  that 
lands  are  ufually  mortgaged  for  much  lefs  than  their 
real  value ;  and  that  when  a  mortgagee  receives  his 
principal,  intereft,  and  colls,  he  cannot  complain  of 
an  injury.  . 


But  20 

Yearg  pof- 
feffioa  18  a 
bar. 


§  42.  But  it  being  extremely  difficult  for  a  mort- 
gagee, who  has  been  long  in  pofTeffion,  to  make  out 
an  account  of  the  profits  he  has  received,  the  Court  of 
Chancery  has  frequently  determined,  by  analogy  to 
the  ftatutes  of  limitations,  that  where  the  mortgagor 
has  fuffered  the  mortgagee  to  continue  for  20  years 
in  the  quiet  and  uninterrupted  pofleiHon  of  the  lands 
mortgaged,  the  right  of  redemption  fhall  be  prefumed 
to  be  deferted. 


Clapham  t. 
Bowycr, 
I  Rep.  in 
Chan.  i86, 

Pcarfon  t. 
Pulley,  I  Cha. 
Ca.  io2« 


§  43.  In  13  Car.  2.  upon  a  claim  of  redemptiop, 
it  was  pleaded,  that  20  years  had  elapfed  fmce  the 
mortgage  had  been  forfeited ;  and  that  the  land  had 
defcended  to  the  heir  at  law  of  the  mortgagee,  whp 
had  fold  it— The  plea  was  held  good. 


White  and 

Ewer, 

2  Vent,  340. 


§  44.  In  29  Car.  2.  upon  a  rehearing,  before  Lord 
Keeper  Bridgman^  aflifted  by  Vaughan  and  Turner 
JufUces,  concerning  the  redemption  of  a  mortgage, 
made  upwards  of  40  years  before,  his  lordihip  der 
clared,  that  he  would  not  relieve  a  mortgagor  after  20 
years,  as  the  ftatute  of  limitations  had  adjudged  it  rea- 
fonabie  tQ  limit  the  right  of  entry  to  that  period; 

and 
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and  it  was  beft  for  equity  to  follow  the  law  as  near 
»  poiBble. 

%  45.  Although  there  be  a  decree  to  redeem  and 
account,  yet  if  it  be  not  profecuted  within  20  years, 
no  redemption  will  be  allowed. 

S  46.  One  5/.  John  mortgaged  certain  lands  in  st.  John  t, 
1639,  to  Sir  Richard  Holfordj  who  cnttrcd  into  pof-  ^y"*^^*  ^g 
feffion  of  them.  In  1663,  a  bill  was  brought  by  the 
mortgagor  for  redemption,  and  a  deeree  obtained,  to 
redeem  and  account :  but  he  dying,  the  fuit  was  re- 
eved by  his  three  daughters;  and  in  1672,  another 
decree  was  obtained  to  account.  The  plainti6F  having 
purchafed  from  the  daughters  of  St.  yobn  feveral 
lands,  and  among  the  reft  their  equity  of  redemption, 
brought  his  bill  in  1 700  to  redeem  :  but  the  bill  was 
difnuff^d. 

$  47.  The  ftatute  of  limitations  may  be  pleaded  in   Aggas  t. 
a  cafe  of  this  kind  to  a  bill  for  redemption,  as  was   -'^tk  lac 
fettled  by  Lord  Hardwicke  after  a  good  deal  of  dif- 
cuilion. 

§  48.  The  Court  of  Chancery,  in  farther  imitation  Exceptions 
of  tljie  conunon  law,  has  allowed  of  feveral  exceptions  "^^^l  i^[f  J 
to  this  rule.  abflity. 

Thus,  it  has  been  determined,  that  where  the  negle^    Vide  Tit.  3  r. 
to  claim  a  redemption  has  arifen  from  infancy,  co- 
verture, iffiprifpnment,  or  abfeuce  from  the  realmt 
^  a  polTeflion 


J 
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a  pofieifion  of  20  years  (hall  not  operate  as  a  bar  to 
rcdeiftption. 

Oirrwl  V.  g  ^g^   jfji^^  Comely  being  feifed  in  fee,  according 

TKep.  Iq         to  the  cudom  of  the  manor,  of  copyhold  lands,  ihe 
^  •  *^^*  and  her  hufband  mortgaged  the  premifes,  by  furrender, 

to  Dr.  Mountfordj  for  30  /.  The  premifes  being  for- 
feited, by  non-payment  of  the  mortgage  money.  Dr. 
Mountford  took  pofleflion  thereof,  and  difpofed  of 
them  to  Joan  his  wife  for  life,  the  reverfion  to  the  de- 
fendant. Ann  Cornel  lived  26  years  after  the  mort- 
gage was  made,  and  then  died,  leaving  the  plaintiff 
her  fon  and  heir,  who  brought  his  bill  to  redeem, 
llie  defendant  infilled  that  the  plaintiff  ought  not  to 
redeem  the  mortgage,  being  of  fuch  long  ftanding, 
and  the  premifes  having  been  conveyed  away  to  a 
Palmer  t,        ftranger.     But  the  court  decreed  a  redemption,  on  ac- 

5  Bro.  Pari.   ,  count  of  the  difability  of  Alice  Cornel  the  mortgagor. 

Ca.281. 

Jcnncrv.  J  ^q.  On  a  demurrer  to  a  bill  to  redeem  a  ftale 

3  P.  w'ms.       mortgage,  where  the  mortgagee  appeared  by  the  bill 
^«^7' "•  to  have  been  in  poffeflion  above  20  years,  the  court 

held  the  defendant  need  not  plead  the  length  of  time, 
but  might  demur ;  and  that  no  redemption  ihould  be 
allowed  in  fuch  cafe,  unlefs  there  was  an  excufe  by 
reafon  of  imprifonment,  infancy,  or  coverture,  or  by 
having  been  beyond  fca,  and  not  by  having  abfconded, 
which  is  an  avoiding  or  retarding  of  jullice.  But 
there  did  not  feem  to  be  any  certain  time,  when  the 
length  of  poffeffion  of  the  mortgagee  fhould  bar  the 
mortgagor's  right  of  redemption  ;   but  as  20  years 

6  would 
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would  bar  an  entry  or  ejedment,  abftrading  from  the 
excufes  above  mentioned,  there  was  the  fame  reafon 
for  allowing  it  to  bar  a  redemption  j  and  the  demurrer 
was  allowed  by  Lord  King. 

§  5  r .  The  fame  rule  was  agreed  in  another  cafe  by   Belch  v. 
Lord  Talbot^  who  likewife  declared  it  to  be  his  opinion   ^-ted  T'p 
(though  the  cafe  was  afterwards  compromifed)  that    ^^^^^'  287  n, 
whereas  the  Court  of  Chancery  had   not  In  general 
thought  proper  to  exceed  20  years,  where  there  was 
po  difability,  in  imitation  of  the  firfl  claufe  of  the  fla- 
tute  of  limitations ;    fo,  after  the  difability  removed, 
the  time  fixed  for  profecuting  in  the  provifo,  which 
was  I  o  years,  ought,  in  like  manner,  to  be  obferved* 

§  52.  Where  20  years  have  ekpfed  after  the  mort-   2  Vcrn.  419,. 
gagee*6  entering  into  pofleflion,  no  legal  difability  in   J  /    '    ^' 
the  perfon  entitled  to  redeem  will  preferve  the  right  of 
redemption  ;  nor  will  a  legal  difability  have  any  eflfeft 
where  the  time  began  to  rftn  againft  the  anceftor. 

§  53.    The  plaintiff's  father   had  mortgaged  the   KnowlesT, 
cftate  in  qiieffion  in  1686.      Ten  years  after,  this   ^^^"p 
inortgage  was  aiSgned  over  to  the  defendant,  who,  by   sis- 
agreement,  was  then  let  into  poiTeiHon,  and  had  con- 
tinued  fp  ever  fince. 

The  mortgagor  had  be^n  feveral  years  dead,  leav- 
ing the  plaintiff's  father,  his  eldeft  fon  and  heir,  of  full 
^ge,  who  4ied  in  1 7 1 4,  leaving  the  plaintiff,  his  fon 
and  heir,  about  1 2  years  of  age,  who  brought  his  bill 
for  an  account,  and  to  be  let  into  a  redemption  of  the 

eftate. 
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eflate,  of  which  the  defendant  had  been  in  poffeflioR 
33  years  ;  fo  that  he  greatly  overpaid  both  his  prin- 
cipal and  intereft. 


Where  an 

Account  bas 
been  fcttltd. 

Prodcr  V. 

Cowpcr, 

2  Vern.377. 

Anon. 

2  Atk.  333. 


Conway  v, 
Shfimpton, 
5  Bro.  Pari. 
Ca.  187. 


The  Lord  Chancellor  difmiffed  the  bill,  and  ordered 
it  to  be  entered  down  as  one  of  the  reafons  of  fuch 
difiniflal,  that  the  plaintiff  had  no  remedy,  by  eje£fc- 
ment  at  law,  to  recover  the  pofTellion,  being  barred  by 
the  {latute  of  limitations ;  and  he  thought  thac  s^  rea- 
fonable  guide  for  a  court  of  equity  to  follow;  and 
though  the  plaintiff  was  an  infant  at  his  father's  death, 
yet  the  ao  years  had  clapfed  before,  when  there  was 
no  infancy,  and,  therefore,  would  afterwards  run  on 
againft  in&nts. 

S  54«  As  the  difficulty  of  accounting  is  the  prindpal 
reafon  that  courts  of  equity  will  not  allow  a  mortgage 
to  be  redeemed,  after  the  mortgagee  has  been  20  years 
in  polTeffion ;  when  that  obje£Uon  is  removed,  by  an 
account  having  been  fettled*,  within  20  years,  the  right 
of  redemption,  will  be  thereby  prefer vefd, 

§  55*  A  mortgage,  after  40  years  poffei&on  in  the 
mortgagee,  was  held  to  be  redeemable,  upon  the  foot 
of  a  dated  account,  and  an  agreement  for  tumiqg 
intereft  into  principal ;  and  the  decree  was  affirmed  by 
the  Houfe  of  Lords. 


Where  the 
K1  on  gage 
has  been  ac- 
knowledged. 

Ordc  V. 
Smith,  Sel* 
C«.iQCba.;9« 


§  56,  Any  a£k  of  the  mortgagee,  by  which  he  ac- 
knowledges the  tranfa£)ion  to  be  a  mortgage,  within 
20  years  from  the  time  when  ^  bill  is  brought  to  re- 
deem,  will  preferve  the  right  of  redemption.  As  if  the 

mortgagee 
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mortgagee  dcvifcs  the  money  in  cafe  the  mortgage 
fliall  be  redeemed,  or  brings  a  bill  to  foreclofe,  or 
takes  notice  in  his  will,  or  in  any  other  deliberate  aft, 
that  he  is  only  a  mortgagee. 

S  57.  In  a  modem  cafe.  Lord  Thurlow  is  reported   Perry  t. 
to  have  faid, — ^^  I  take  it  that  a  man  taking  notice  by   j  Bro?*R. 
**  a  will,  or  any  other  deliberate  aft,  wherein  he  recites   397- 
**  that  he  is  a  mortgagee,  either  of  thofe  drcumfbuices 
^^  will  take  the  cafe  out  of  the  rule,  that  a  mortgagor  ^ 

•«  {hall  not  redeem  after  ^o  years." 

§  58.  A  bill  was  demurred  to,  becaufe  it  was  for  White  ▼• 
the  redemption  of  a  mortgage  after  the  mortgagee  had   ^^^\^^. 
been  41  years  in  pofTeifion.     But  it  being  proved  that 
the  mortgagee  had  promifed  to  allow  a  redemption 
14  years  before  the  bill  was  filed,  a  redemption  was 
decreed. 

5  59.  It  follows,  from  this  principle,  that  where  the 
mortgagee  fubmits  to  be  redeemed,  no  length  of  time 
will  be  a  bar. 

§  60.   A  bill  was'  brought  to  redeem,  where  the   ^^^  ▼• 
mortgagee  had  been  in  pofleflion  for  25  years.     The   a  Atk!  140. 
defendant,  as  it  was  a  family  affair,  fubmitted  to  be 
redeemed,  notwithftanding  the  length  of  time. 

IjOxAHardwicke  faid,  he  faw  no  colour  for  redemption, 
but  on  the  defendant's  fubmiffion,  he  decreed  an  ac« 
count  of  what  was  due,  and  direfted  the  plaintiff  to 
pay  the  fame  in  fix  months  after  the  mafler's  report ; 

and 
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and  thereupon  the  defendants  were  to  convey;  bu( 
in  default^  the  bill  was  to  be  difmiffed,  without 
cofts. 


Where  no 
Time  is  ap- 
poinlcd  for 
Payment. 


OrdY. 
Hcnning, 
1  Vern.418. 


Howell  V. 
I'rice,  Prcc. 
inCha.  425. 
I  P.  Wms. 
191. 


§  6 1  •  Where  no  particular  period  is  appointed  for 
payment  of  the  mortgage  money,  a  redemption  will 
be  decreed  at  any  time  :  for  it  is  the  duty  of  courts^ 
both  of  law  and  equity^  to  effeduate  the  agreement 
of  the  parties. 

§  62.  On  a  bill  to  redeem  a  mortgage,  the  defen«> 
dant  demurred,  becaufe  it  appeared  that  the  mortgage 
was  60  years  old :  but  the  demurrer  was  over- ruled j 
it  appearing  to  have  been  agreed,  that  the  mortgagee 
fhould  enter  and  hold  until  he  was  fatisfied,  which  was 
in  the  nature  of  a  Welch  mortgage  \  and,  in  fuch  a  cafe, 
length  of  time  was  no  obje&iom 

§  63.  One  Davids  made  a  mortgage  of  lands  in 
Wales^  by  leafe  and  releafe,  to  one  Reynolds  and  his 
heirs,  in  confideration  of  300  A  ;  and  the  provifo  was, 
that  if  Davids^  his  heirs,  or  affigns  fhould,  on  Michael-- 
mas  1702,  or  any  Michaelmas  day  following,  pay  to 
Reynolds  J  his  heirs  or  afTtgns,  the  fum  of  300  /•  and  all 
arrears  of  rent  or  intereft  which  fhould  be  then  due, 
the  conveyance  was  to  ceafe.  It  was  decreed,  that  this 
was  in  the  nature  of  a  conditional  purchafe,  fubjedt  to 
be  defeated,  on  payment  by  the  mortgagor  or  his  heirs 
of  the  fums  ftipulated,  on  any  Michaelmas  day,  at  the 
eledion  of  the  mortgagor  or  his  heirs ;  fo  that  there 
was  an  everlafting  fubfifting  right  of  redemption,  de- 
fcendible  to  the  heirs  of  the  mortgagor,  which  could 

not 
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Hot  be  forfeited  at  law  like  other  mortgages ;  and, 
therefore,  there  could  be  no  equity  of  redemption,  or 
any  occafion  for  the  afliftance  of  a  court  of  equity^ 
But  the  plaintiffs  might  even  at  law  defeat  the  con* 
veyance,  by  performing  the  terms  and  conditions  of  "" 

it,  which  weriB  not  limited  to  any  particular  time,  but 
might  be  performed  on  any  Michaelmas  day  to  the  end 
of  the  world. 

S  64.  One  Palmery  by  leafe  and  releafe,  and  fine,   Yaics  ▼* 
in  1699,  conveyed  two  houfes  to  William  Hambly  and    ^Aik/360* 
his  heirs,  until  he  fhould  have  received  by  the  rents 
and  profits  thereof  50/.,  then  to  )the  ufe  of  James 
Plumer  for  life,  l5?c. 

The  mortgagee  entered,  and  continued  in  pofleiHon 
upwards  of  40  years ;  and,  upon  a  queftion,  whether  - 
thofe  two  houfes  were  then  redeemable.  Lord  Hard* 
wide  held  they  were,  and  that  no  bar  arofe  from  the 
length  of  time.  His  lordfliip  faid,  there  was  no  doubt^ 
if  this  mortgage  had  been  made  io  the  common  form, 
and  fubjef):  to  a  forfeiture  upon  non-payment,  the  length 
of  time  would  have  been  a  bar,  the  courts  of  law  'and 
equity  fquaring  their  rules  l)y  the  ftatute  of  limitations* 
But  this  was  a  conveyance  of  the  inheritance  for  fe- 
iuring  the  fum  of  50  /.  advanced  by  Hambly y  in  truft 
that  he  fhould  continue  in  pofleffion  till,  by  percept 
tion  of  the  rents  and  profits,  he  fhould  be  fatisfied  his 
principal  and  intereft.  Now,  there  never  could  be  a 
forfeiture  under  fhis  deed,  for  the  mortgagee  was  only 
in  the  nature  of  a  tenant  by  elegity  and,  as  foon  as  hid 
principal  ^d  intereft  was  fatisfied,  by  being  paid  off*, 

or 
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'  or  by  perception  of  the  rents  and  profits,  the  eftate 
ceafed  in  Hambly ;  and  Plumer^  or  his  reprefentatives, 
might  have  maintained  an  eje&ment :  nor  would  any 
bar  have  arifen  from  length  of  time,  unlefs '  the  flatute  , 
of  limitations  had  run  by  the  mortgagee's  continuing 
in  pofleflion  20  years  after  the  money  had  been  paid 
offl     His  Lordfliip  laid,  he  did  not  fee  this  cafe  at  all 
differed  from  a  Welch  mortgage,  though  he  did  not  fay 
but  there  were  circumAances  which  might  create  a  bar^ 
even  in  that  cafe.    But  in  common  Welch  mortgages, 
on  tendering  principal  and  intereft,  they  may  come 
into  the  Court  of  Chancery  for  redemption  at  any 
time.    The  firft  objection  was,  that  it  was  liable  to  all 
the  mifchiefs  in  common  cafes,  and  was  a  breach  of 
the  rule  laid  down  in  Chancery  by  way  of  analogy  to 
the  ftatute  of  limitations.    But  to  this,  the  anfwer  was, 
that  there  was  nothing  for  the  ftatute  of  limitations  to 
operate  upon;   for  here  was  no  forfeiture.    Indeed, 
after  an  account  was  taken,  if  it  (hould  appear  that 
the  mortgage  was  fatisfied  by  perception  of  the  rents 
and  profits  twenty  years  ago,  and  that  the  mortgagee 
had  continued  in  poifeilion  ever  fince,  the  ftatute  of 
limitations  would  rim.     The  fecond  obje&ion  was, 
that  it  was  unreafonable  the  mortgagee  fhould  be  a  per- 
petual bailiff  to  the  mortgagor.    But  that  would  not 
hold  here,  for  the  mortgagee  ^es  the  eftate  fubjeft  to 
a  perpetual  account,  and  the  court  ought  not  to  relieve 
him  from  his  own  contract  and  agreement. 

His  lordfhip  was  therefore  of  opinion,  that  the 
plaintiff  was  entitled  to  redeem,  upon  the  common 
terms  of  paying  principal,  intereft,  and  cofts,  and  to 

have 
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hzre  an  account  of  what  had  been  received,^  and  what 
remained  due ;  and  was  not  obliged  to  bring  an  eje&« 
meht  for  the  pdfleilion,  but  (hould  have  a  decree  for  it^ 
after  the  mottgage  was  reported  to  be  fati^fied. 

5  6$.  The  cafe  of  Hartpole  v*  Waljh^  in  the  Houfe   Hanpolc  V. 
of  Lords,  1740,  $BrowrC^  Pari.  Ca.  267,  does  not  ^*^* 
contradiS  this  doQrine« 

In  that  cafe,  Robert  tiartpole^  in  confiderktion  of 
600  A,  conveyed  certain  lands,  by  feoffment,  to  Oliver 
Walfh  ih  feCj,  fubjefl:  to  redemption  on  payment  of  the 
money  at  any  1^  day  of  July  or  December. 

By  a  fubfequent  deed,  Hartpole^  in  confideration  of 
2,300  /.,  conveyed  the  premifes  comprifcd  in  the  for- 
mer deed,  smd  alfo  other  premifes,  to  Waljh^  and  co- 
venanted for  himfelf  and  his  heirs,  that  whenever  fValJh^ 
his  heirs  or  ailigns,  fhould  give  him  1 8  month's  no- 
tice in  writing,  requiring  payment  of  the  faid  2,300  /., 
that  then  Hartpole^  his  heirs  or  affigns,  fhould  pay  the 
faid  2^300  L  within  1 8  months  after  fuch  requeft. 

After  a  period  of  100  years  had  elapfed,  the  heir  of 
the  mortgagor  filed  a  bill  for  redemption,  which  was 
tlifmiffed,  and  the  decr^  of  difmifTal  affirmed  in  the 
Houfer^f  Lords,  upon  the  groimd  (I  prefume)  ftated 
in  the  refpondent's  printed  reafons,  that  the  fecond 
mortgage  deed,  comprifing  all  the  mortgaged  premifes, 
put  it  in  the  power  of  the  mortgagee,  or  his  reprefen- 
tatives,  to  afcertain  and  limit  the  time  of  redemption, 
by  demanding  the  mortgage  money.    And  fuch  de- 

Vol,  IL  M  mand 
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mand  was  admitted  to  have  been  made  by  the  fon  of 
the  mortgagee.  Therefore,  from  that  tinie^  the  moxt« 
gage,  whatever  it  waa  originally,  became  of  fuch  ft 
nature  aa  made  the  equity  of  redemption  liable  to  a 
foreclofure,  either  by  a  decree,  or  great  length  of  time. 


Where  the 
Mortgagor 
continues  in 
Poflcflioa. 


§  66.  Where  the  mortgagor  continues  In  pofleiSon, 
no  length  of  time  will  bar  the  equity  of  redemption. 
And  even  a  poiTeflion  of  part  of  the  mortgaged  pre- 
mifes  will  preferve  the  right  to  redeem. 


Rakeftraw 
Brcweft  Sel. 
Ca.inCht. 

55- 


5  67.  A  perfon  in  1687,  mortgaged  a  fet  of  cham- 
bers in  Gray^s  Inrtj  but  continued  in  pofleffion  until 
1 700 ;  at  which  time,  an  order  of  the  Bench  was  made 
to  deliver  poflfeflion  to  the  mortgagee,  who  entered 
into  part,  but  as  to  the  remainder,  the  mortgagor  con- 
tinued in  pofleffion  until  1708,  leaving  the  plaindflF  zA 
infant.  A  bill  was  brought  to  redeem  in  1726;  and 
it  was  fo  decreed  at  the  Rolls,  and  affirmed  by  Lord 
King^  who  faid  nothing  was  more  clear,  than  that,  if 
the  mortgagor  was  in  pofleffion  of  any  part,  he  fliould 
be  admitted  to  redeem  the  whole  as  being  in  pofleffion 
thereof,  and  part  he  could  not  feparately  ^from  the 
whole,  therefore,  he  fliould  redeem  the  whole« 


Where  there 
is  Fraud  in 
the  Mort- 
gagee. 


Orde  T, 
Smith,  Sel. 
Ca.  in  Cha.  9. 


$  68.  Where  any  fpecies  o&fraud  has  been  praftifed 
by  a  mortgagee,  at  the  time  when  the  mor^^e  was 
made,  a  court  of  equity  will  interfere,  and  give  relief^ 
notwithfl:anding  a  pofleffion  of  20  years. 

r 

§  69,  A.^  for  a  fmall  fum  of  money,  mortgaged 
lands  to  £.,  and  to  deceive  the  mortgagor,  it  was  ex- 

prefled 
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preyed  that  the  redemption  fhould  be  made  with  A^z*  Forreft.  R. 
own  money,  and  in  his  life-time.  -^*s.  neceffities  drove  ^] 
him  abroad,  where  he  died.  B.  aft^fwards  devifed 
fhe  money,  if  the  mortgage  fhould  be  redeemed.  On 
a  bill  exhibited  to  redeem,  length  of  dme  was  objeded, 
4!  yeafi  having  elapfed.  But  the  court  decreed  a  re-^ 
demption,  faying,  there  was  fraud  in  the  original 
agreement,  for  the  words,  •*  to  be  paid  with  his  owit 
^  money,*'  were  thrown  in  to  make  A.  imagine  it  could 
not  be  done  otherwife. 

%  70.  On  the  other  fide,  if  the  mortgagor  be  guilty    Or  In  the 
of  fraud,  he  will  thereby  lofe  his  equity  of  redemption }  • 

for  by  the  flatute  4  and  5  William  and  Mary^  c.  x  6.,  it 
is  ena&ed^  that  if  any  perfon  fhall  borrow  money,  15? c^ 
or  become  indebted  for  any  other  valuable  confidera* 
tion,  and  for  the  payment  thereof  fhall  voluntarily  give 
a  judgment,  flatute,  or  recognizance,  and  fhall  afters- 
wards  borrow  any  other  fum  of  money,  or  for  any 
other  valuable  confideration  become  indebted  to  fuch 
other,  and  for  fecuring  the  repayment  and  difchargdr 
thereof,  fhall  mortgage  lands  to  the  fecond  lender,  or 
to  any  other  perfon  in  truft  for  him,  and  fhall  not  give 
nodce  to  the  mortgagee  of  fuch  judgment,  ^c.  in  writ- 
ing, before  the  execution  of  the  faid  mortgage  or  mort-» 
gages,  fuch  mortgagor  fhall  have  no  benefit  in  the 
equity  of  redemption  of  the  lands  mortgaged,  unlefs 
fuch  mortgagor  or  his  heirs,  upon  notice  given  by  the 
mortgagee  in  writing,  under  his  hand  and  feal,  attefled 
by  two  witnefTes,  of  fuch  former  judgment,  ^c,  fhali 
within  fix  months  pay  off  and  difcharge  the  fame,  and 
caufe  the  fame  to  be  vacated  and  difcharged.    And  if 

M  2  any 
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any  perfon  who  (hall  once  mortgage  lands  for  a  valu- 
able  c6nfideration,  fhall  again  mortgage  the  fame  lands^ 
or  any  part  thereof,  to  any  perfon,  the  former  mort- 
gage  being  in  force,  and  fhall  not  difcover  in  writing 
to  the  fecond  mortgagee,  the  firft  mortgage,  fuch  mort- 
gagor fhall  have  no  relief  or  equity  of  redemption 
againft  the  fecond  mortgagee;  provided  that  this  zB: 
^all  not  extend  to  bar  any  widow  of  any  mortgagor  of 
her  dower,  who  did  not  legally  join  with  fuch  hufband 
in  fuch  mortgage,  or  othcrwife  lawfully  exclude  her- 
felf. 

Stafford  v.  Q  71-  ^  has  been  determined  on  the  conftruftion  of 

2  Vera.  580.  ^his  flatute,  I  ft,  That  if  a  mortgage  becomes  irredeem- 
able by  this  ftatute,  it  will  remain  fo  ,in  the  hands  of 
an  aflignee,  though  ailigned  in  confideration  s>i  the 
principal,  intereft,  and  cofts  due  thereon:  2d,  If  a 
fubfequent  mortgagee  redeem  fuch  a  mortgage,  he  fhall 
hold  the  eftate  irredeemable:  3d,  If  there  are  more 
lands  in  the  fecond  mortgage  than  in  the  firft,  that 
feems  to  be  a  cafe  omitted  out  of  the  ftatute.  But 
the  adding  an  acre  or  two  fhall  not  exempt  it,  for  that 
may  be  a  contrivance  to  evade  the  ftatute. 
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Of  the  Payment  of  the  Mortgage  Money  and  Interejl. 
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Sedion  i« 


I 


T  is  a  rule  in  equity,  where  a  perfon  dies  leaving  a   The  PerfoHal 
variety  of  funds,  one  of  which  muft  be  charged   YxJ^ui 


with  a  debt,  that  the  fund  which  received  the  benefit 
}^y  the  contracting  of  the  debt  ihould  make  fatisfa^ont 


Ma 


In 
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In  confequence  of  this  maxim,  it  has  been  longf 
fettled,  that  if  a  perfon  borrows  money  on  mortgage, 
and  dies  leaving  a  real  and  perfonal  eftate,  without 
fpedfically  charging  either  of  them  with  the  payment 
Copf  T.Cope,  thereof,  his  perfonal  eftate  fhall  be  firft  applied  towards 
•  449*  ^g  payment  of  the  mortgage ;  becaufe  the  perfonal 
eftate  was  increafed  by  the  money  borrowed :  and, 
therefore,  it  is  a  general  rule,  that  the  executor  of  a 
mortgagor  is  compellable  to  redeem  a  mortgage  for 
the  benefit  of  the  heir,  even  though  there  fliould  be 
no  covenant  for  the  payment  of  the  mortgage  money. 

Ante,  ch.  3.         C.  2.  In  the  cafe  oi  Howell  v.  Price ^  it  was  contended, 
39a,  that  the  perfonal  eftate  of  the  mortgagor  was  not  fub« 

je£l  to  the  payment  of  the  mortgage ;  becaufe  it  wa^ 
k  conditional  fale  between  the  mortgagor  and  mort- 
gage^.—That  the  mortgagee  fliould  have  the  land  until 
the  mortgagor  or  his  heirs  fhould  pay  the  money, — 
That  it  was  in  the  eleftion  of  the  mortgagor  whether 
he  would  pay  it  or  not,  nor  would  any  a&ion  of  debt 
lie  for  it.  The  court,  however,  decreed,  that  the 
perfonal  eftate  fliould  be  applied  in  payment  of  the 
mortgage. 

Ev€n  in  S  3*  Th^  perfonal  eftate  is  liable  to  the  payment 

Dcvifee.  ^^  *  mortgage,  m  favour  of  a  devifee  or  bares  fadus^ 

Pockky  Y.        as  well  as  in  favour  of  a  hares  natus,  although  there 

1  Va7.'s6.     ^^  ^^  ^^^^  ^^'  covenant  for  payment  of  the  money. 
King  Y.King,        g  4.  Thomas  King^  haying  freehold  tnd  copvhoM 

3  P.  Waii.        ,  11^  Fi         . 

359.  lands,  mortgaged  the  copyhold  for  550/1    He  after* 

"wards  devifed  this  copyhold  to  h^  nephew  and  hi^ 

'    [  bars: 
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4 

hats ;  and  after  all  his  debts  psud^  he  devifed  the  re(^ 
his  eftate  real  and  perfonal  to  his  fon  and  his  heirs/ 


and  appomted  him  executor.  It  was  determined  by 
IaxA  Chancellor  Talbot j  that  the  peribnal  eftate  of  the 
mortgagcn*  was  liable  to  the  payment  of  this  mortgage, 
diough  there  was  no  covenant  or  bond  for  the  pay- 
ment of  it. 

S  5.  It  was  formerly  held,  that  there  was  a  diverfity   Popley  t. 
between  an  h^res  foQus  and  a  devifiee  of  particular   ^^jf^ca  8  , 
lands.    But  it  was  determined  by  Lord  Nottingham^   i  Atk.  436. 
that  a  devifee   of  particular  lands  ihould  have  the 
benefit  of  redemption  by  the  perfonal  eftate,  as  fully 
es  the  bares  feUlus. 

%  6.  Although  a  perfon  (hould  make  a  difpofition  A  Difpofition 

of  his  perfonal  eftate  among  his  relations,  yet  it  will  fJoa^^ft^J^ 

4)c  applied  in  payment  of  a  mortgage*    For  the  Court  will  not  aUei 

will  fuppofe  the  intention  of  the  teftator  to  have  been,  ^^^^ 

that  only  the  refidue  of  his  perfonal  efbte,  after  pay-  Darby, 

ment  of  debts,  ihould  go  to  his  relations,  unlefs  a  cozv-  ca.  506. 

trary  intention  evidently  appears.  infra. 

§  7.  Where  a  teftator  charges  his  lands  with  the   Nor  a  Charge 
payment  of  his  ddbts,  this  will  not  exonerate  his  per-  ^^l^ 
fonal  eftate:  for  fudin  charge  can  only  be  intended  « Mod.  187. 
^r  the  pvirpofe  of  creating  an  additional  fund,  in  cafe 
die  perfonal  eilate  fhould  not  be  fufEcient. 


<c 


S  8.  Lord  Hardwicke  has  faid,  *^  I  know  of  no  au»  Bridgman  t. 

Dove, 

3  Atk.  201. 


thority  where  the  words,   I  make  my  real  eftate  r^^Jj^. 


^  liable  to^ay  my  debts,  will  exempt  the  perfonal 

M  4  *•  eftate. 


i6S 


II 
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^^  eftate,  without  any  fpecial  exemption  of  perfonal 
^'  eftate :  nor  has  the  court  ever  faid,  that  perfonal 
^\  eftate  ihall  be  applied  only  to  pay  legacies,  and  not 
^^  the  debts.  Nor  will  making  a  particular  eftate  in 
*^  land,  liable  to  pay  debts,  exonerate  the  perfonal 
^^  eftate,  becaufe  it  is  the  natural  fund  for  payment 
'^  of  debts.  Suppofe  a  man  devifes  a  real  eftate^iiable 
*'  to  the  payment  of  debts,  and,  fubjed  to  thofe  debts, 
<f  gives  it  over  to  another^  or  what  remains  after  pay* 
*^  ment  of  debts,  which  is  all  one ;  if  there  are  not 
^  exprefs  words  to  exempt  the  perfonal  eftate,  it  ihall 
**  be  firil  applied.''^ 


5  9i  Where  a  term  of  years  is  created  for  the  pmv 
pofe  of  raifing  a  fund  to  pay  debts  and  legacies,  yet 
this  will  not  exempt  the  perfonal  eftate. 


Cook  ▼. 
Gwavasy 
cited  9  Mod. 
J87. 
iVncafter  v. 

xfiro.R.454. 


§  10.  A  perfon  demifed  lands  to  truftees  for^5oo 
years,  upon  truft  for  himfelf  for  life,  and  after  his 
death,  upon  truft  out  of  the  rents  and  profits  to  pay 
his  debts,  legacies,  ^c.  It  was  decreed  that  the  per- 
fonal eftate  fliould  be  applied  in  exoneration  of  the 
real. 


Lovcl  y. 
Lancader, 

z  Vera.  183. 


§  IT.  It  is  the  fame  wher«  a  provifion  is  made  by 
way  of  truft  of  the  inheritance  of  lands  to  pay  debts, 
the  perfonal  eftate  will  ftill  be  liable :  and,  therefore, 
where  lands  were  devifed  to  a  perfon  for  payment  of 
debts,  the  perfonal  eftate  was  direAed  tp  be  firft  ap« 
plied  for  that  purpofe* 


^12.  Where 
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§  12.  Where  the  gerfonal  eftate  is  deficient,  the   Lands  de- 
produce  of  lands  devifed  for  payment  of  debts  will  be   mcnt  of  Debts 
applied  towards  fatisfying  the  money  due  on  mortgage.   ^PPjj^^  "^  ^ 

Mortgages. 

S  13.  A  teftator  devifed  his  lands  at  H.  to  Richard  Bartholome^f 
May  in  tail,  remainder  over,  tjiofe  lands  being  then  in  j'^ttfU?, 
inortgag^  for  1,300/.;  and  devifed  oth^r  lands  to 
Thomas  May^  fubjed,  however,  to  the  payment  qf  his 
debts,  in  cafe  his  perfonal  eftate,  and  other  eftates  de- 
vifefi  for  that  purpofe,  fliould  not  prove  fufl^cient  to 
fatisfy  all  ]m  debts* 

Lord  Hardwicke  decreed,  that  the  lijooA  mull  b^ 
paid  as  a  debt  of  the  teftator  out  of  the  perfonal  eftate, 
or  if  that  ihould  prove  deficient,  then  put  of  the  real 
i^ate  fo  devifed, 

§  14.  A  teftator  began  his  will  by  directing,  that   Serle  ▼, 
his  executor  fliould  pay  and  difcharge  all  his  juft  debts,   ^  V.  Wmt 
and  that  he  ihould  raife  fufEcient  to  pay  the  fame.    He   3^^-  >^^«^ 
then  devifed  his  manor  at  Qqdalmin^  to  Jane  Styles^ 
and  her  heirs,  at  the  age  of  2 1 ,  pr  marriage,  fubjef): 
neverthelefs  to  the  incumbrances  that  were  or  fliould 
be  upon  it  at  the  time  of  his  deceafe ;  smd  in  the  mean 
time,  and  until  flie  fliould  arrive  at  her  faid  age,  ox 
marriage,  the  rents,  iflues,  and  profits  to  be  paid  by 
his  executor  into  the  hands  of  her  father  or  mothen 
He  then  devifed  to  his  brother,  Leonard  Child  and  his 
heirs,  the  reverfion  of  the  manor  of  W.  fubjeft  never- 
thelefs to  the  payment  of  fuch  of  his  debts  as  fliould 
remain  unpaid.    And  all  the  reft  of  his  real  and  per- 
^nal  eftate,  "pot  ther^-bdfore  fpecifically  difpofed  of, 

he 
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he  derifed  to  yobn  St.  Ehj  his  hoirs  and  affignS)  iq 
truft  to  fell  the  lame,  axid  thereout  to  pay  his  debts  and 
general  legacies }  and  in  cafe  there  fliould  be  any  de* 
fidency,  and  that  any  of  his  debts  and  legacies  fliould 
'  remain  unpaid,  then  he  charged  the  fame  on  the  re* 

verfion  and  inheritance  of  the  manor  of  W.  and  thereby 
direded  the  faid  Leonard  Child  and  his  heirs  to  pay 
off  the  fame.  ' 

It  was  faid,  that  the  lands  in  Godalmn^  which  were 
mortgaged  for  500/.  to  one  Htmty  being  derifed,  fubjeft 
to  the  incumbrances  thereon,  the  devifee  muft  take  them 
cum  onere^  and  be  contented  to  pay  oiF  the  mortgage. 

Mailer  of  the  Rolls,  row/r^.— The  devife  of  the 
•f^ate,  fubjed  to  the  incumbrance,  is  no  more  than 
what  is  implied,  for  the  telhtor  could  not  do  it  other- 
wife  ;  but  when  the  teftator  devifes  other  lands  to  pay 
his  debts,  this  muft  be  intended  all  his  debts,  and  c<m« 
fequently  the  debt  by  mortgage  of  Godalmin  is  part  of 
thole  debts  which  are  to  be  paid  off  out  of  the  money 
arifing  by  lale  of  the  truft  eftate;  and  this  is  the 
ftrpnger  by  the  teftator^s  having  appointed  the  rents 
and  profits  during  the  infancy  of  his  god-daughter  to 
be  paid  to  die  infant's  father,  for  the  fole  ufe  of  the 
^ifant,  which  is  as  much  as  to  fay,  that  they  fliall  not 
go  or  be  applied  in  difcharge  of  the  mortgage.  And 
although  the  infant,  by  her  own  bill,  had  fidimitttd  to 
pay  pff  th^  mortgage,  yet  his  Honor  6id,  he  muft 
take  care  of  the  infant,  and  not  fuffer  her  to  be  cau^t 
by  any  miftake  of  her  agent ;  wherefore  the  infant  waa 

direded  to  amend  her  biH. 

The 
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The  bm  having  been  amended,  and  the  caufe  coming 

on  to  be  heard  before  the  Mafler  of  the  Rolls,  hi^ 

> 

Honor  declared^  that  all  the  debts  and  general  legacies  of 
the  teflator  were  by  his  will  to  be  paid  out  of  his  perfonal 
eftate*  and  the  real  eftates  devifed  to  the  defendants'^ 
St.  Uoy  and  CbiU  i  and  that  the  mortgage  of  the  de- 
fendant Hunt  on  the  eftate  devifed  to  the  plsdntiffi  was 
to  be  taken  as  one  of  thofe  debts ;  and  this  decree  was 
^fteiwards  affirmed,  on  appeal  to  Lord  King. 

5  i  5^  A  perfon  being  feifed~in  fee,  and  having  bor<r  Galton  n 
rowed  a  fum  of  monejr,  gave  a  bond  for  it,  and  alfo  a  ^  aij^^. 
mortgage.    Soon,  after,  he  made  his  will,  and  deviled 
the  eftate  which  he  had  mortgaged,  together  with  an 
eftate  which  he  held  for  three  lives,  to  bis  wife,  aiK) 
made  her  his  fole  escecutriK. 

The  teftator  afterwards  purchafed  tfae  revetfion  ia 
&e  of  the  leafehold  eftate,  stnd  died  without  repobljih* 
ing  his  will 

The  queftion  was,  whether  the  eftate^  of  which  the 
teftator  had  purchafed  the  reverfion  in  fee,  (fo  that  the 
devife  of  it  was  revoked),  fhould  be  zppikd  in  the 
|iands  of  the  heir  at  law  towards  paying  oflf  tJbe  mortu 
gage  on  the  other  eftate^ 

Lord  Hardwfie^  at  firft,  thought  the  devi&e  wa&4iot 
I9ititled  to  fuch  exonersrtioq,  but,  after  taking  a  year's 
fime  to  confider  of  it,  he  changed  his  opinion,  and 
fiecreed,  that  the  lands  which  defcended  to  the  heir 
at  jaw^  ihoiUd  ^e  applied  in  payment  of  this  mortgage. 

The. 


i 
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The  cafe  of  the  heir  at  law  was  not  fo  hard  as  it  at 

« 

firft  appeared  j  for  it  was  not  the  intention  of  the 
teilator,  that  the  heir  fhould  take  any  part  of  the 
eflate ;  and  it  was  a  mere  accident  that  threw  a  part 
upon  him,  viz.  the  ^ignorance  of  the  teftator  that  It 
was  neceflary,  after  purehafing  the  fee-fimple  of  the 
leafehold  eflate,  to  republifh  his  will. 

Tw-^cdalc  Y.         §16.  Sir  Robert  Worjley  being  feifed  in  fee  of  feve- 

Coventry,  ^    •  o       ^ 

J  Bro.  R.        ral  eftates,  fubje£t  to  mortgages  which  he  had  made, 
^^^*  and  being  alfo  feifed  in  fee  of  eftates  in  the  J/Ie  of  Wight ^ 

made  l}is  will,  recidng  himfelf  to  be  feifed  of  the  eftates, 
fubjefk  to  incumbrances,  and  devifed  the  mortgaged 
eftates  in  ftriA  fettlement,  and  devifed  tlie  eftates  in  the' 
IJIe  of  Wight  to  truftees  for  2 1  years,  in  truft  to  pay 
feveral  annuities,  and  after  payment  thereof^  to  pay  all 
his  bond  and  book  debts,  in  cafe  his  perfonal  eflate 
fhould  not  be  fufEcient  to  pay  the  fame,  and  alfo  all 
his  legacies  and  annuities ;  and  fubjed  thereto  and  fuch 
other  payments,  as  they  fliould  make  to  any  other 
perfon  by  virtue  or  in  purfuance  of  any  deed  by  him 
alone,  or,  together  with  his  fon,  executed,  he  direded 
the  truftees  to  account  for  all  the  remainder  of  the 
rents  and  profits  of  the  premifes  fo  devifed  to  them 
ft)r  the  faid  term,  t9  his  coufins  James  and  Robert 
Worjley. 

It  was  decreed  by  Lord  Thurlow^  that  the  rents  and 
profits  of  the  truft  term  fhould  be  applied  in  difcharge 
of  ^he  mortgages.  His  Lordfhip  faid,  he  made  his 
decree  with  great  relu£lance,  ftom  finding  himfelf 
pbliged  to  charge  the  truft  term  of  2 1  years  with  the 

payment 
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payment  of  the  incumbrances.  Had  the  queftion  ftood 
upon  the  words,  bond  and  book  debts  only,  it  might 
have  admitted  of  fome  doubt ;  but  the  misfortune  was, 
that,  by  the  fubfequcnt  claufe.  Sir  Robert  had  direfted 
his  truftees  to  pay  all  his  debts,  annuities,  legacies,  Sffr. 
and  a  ftill  greater  misfortune  was,  that  he  had  made 
his  executors,  executors  in  truft,  and  had  made  ths 
term  a  joint  fund  with  his  perfonal  eflate. 

» 
§  17.  It  is,  however,  in  the  power  of  a  teftator  to   A  P<rfon 

exempt  his  perfonal  eftate  from  the  payment  of  money   his  perfon!S 
due  on  mortgage,  by  fubftituting  his  real  for  his  per-   ^^^^^^ 
fonal  eftate. 

§  18.  7. 5.  devifed  all  his  manors  to  truflees,  and   Bamfiddr. 
their  heirs,  immediately  out  of  the  rents  and  profits,   Prec.  in  ChMk 
orbyfale  or  mortgage  of  the  premifes,  or  any  part    "°** 
thereof,  to  raife  and  levy  money  for  payment  and  fatif- 
faftion  of  all  his  juft  debts  ;  and  if  there  fhould  be  a 
furplus  of  lands  or  money,  that  to  be  his  fitters  jointly, 
and  their  heirs ;  and  gave  all  his  perfonal  eftate  to  his. 
wife,  whom  he  appointed  executrix.    The  Lord  Chan-s 
cellor  took  notice,  that  the  debts  were  more  than  the. 
perfonal  eftate  amounted  to,  and,  therefore,  the  tefta- 
tor muft  have  meant  that  fhe  fhould  have  it  exempt 
from  debts,  or  he  meant  nothing ;  and  there  was,  in. 
this  cafe,  no  room  to  make  a  different  conftrudion* 

§19.  Sir  William  Leman^  poffefTed  of  a  real  and*  Lcman  v. 
perfonal  eftate,  the  real  eftate  incumbered,  by  feveral   f  {r^c^jT/ 
mortgages  of  his  anceftors,  made  his  will,  in  which  he 
fays  J  "  I  defire  all  my  debts  may  be  difcharged  by  my 

<*  executors. 
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••  executors,  I  mean  thofe  only  of  my  own  contraft^ 
^*  ing,  not  thofe  heavier  debts  charged  by  my  family.** 
He  then  gave  feveral  legacies^  and  his  perfonal  eftate 
to  his  mother,  whom  he.  made  executrix,  defiling  her 
to  pay  all  his  juft  debts  exadly. 

One  of  the  queflions  in  this  cafe,  was,  whether  the 
^rfonal  eftate  was  exempted  from  payment  of  the 
mortgages,  which  were  created  by  the  teilator's  ancef- 
tor ;  and  it  was  decreed  by  Sir  William  Fartefcue  M.  R., 
that  the  words  of  the  will  were  fufGcient  to  exempt  thd 
perfonal  eftate. 

Webb  T.  §  20t  A  tefbtor  devifed  his  real  eftate  to  be  fold, 

3  Bro!  Rep.      ^^  ^^  money  to  arife  by  the  fale  to  be  applied  to  pay 
^  mortgages  and  other  debts,  the  refidue  to  be  added  to 

his  perfonal  eftate. 

tt  was  cont^ded,  that  thefe  words  were  not  fufGci« 
ent  to  exonerate  the  perfonal  eftate ;  that  in  order  to 
be  fo,  there  mud  be  a  deftination,  as  to  the  eftate  to 
be  fold,  for  the  mere  purpofe  of  the  payment  of  debts. 
Here  was  only  a  dire&ion  in  tranjitu^  and  the  words 
did  not  neceffarily  imply  that  the  perfonalty  was  to  be 
exonerated.  The  truftees  were  not,  under  this  devife, 
bound  to  fell  the  eftate  immediately:  yet  the  debts 
muft  be  immediately  paid :  that  muft  be  out  of  the 
perfonal  eftate. 

Sir  Lloyd  Kenyon  M.  R.— I  have  no  doubt  about  this 
cafe :  the  general  rules  are  very  clear,  that  the  per- 
Ibnal  eftaie  is  the  fund  firft  liable;    and  that  the 

teftator 
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teftatar  caimot  exonerate  it  "mthout  fubftituddg  aa^ 
other  fund»  But  there  ii  no  magic  in  words;  no 
peculiar  form  of  exprdfion  is  neceffilry  in  order  to , 
exoneiate  the  perfonal  eftate.  If  the  intention  of  the 
teftator  be  evidrat  to  exonerate  the  perfenalty,  it  mvA 
be  exonemced.  Hefe  the  intention  is  beyond  aS 
doubt.  The  teftator  hat  direded  the  refidue  to  be 
added  to  the  perfonal  eftate,  but  according  to  the  con« 
ftrufiion  contended  for^  that  would  be  gone. 

§  1 1  •  In  a  modem  cafe.  Lord  Tburlow  laid  down  the  Ancaficr  t. 
following  ruks  rcfpefting  this  doarine.~rft,  "  That  ^Br^  R^p. 
^^  the  perfcotai  eftate  is  liable  in  the  firfl  inftance  to  4^^- 
^^  payment  of  the  debts.  But,  in  exception  to  this,  it  is 
agreed  that  the  teftator  may,  if  he  pleafes,  give  his 
perfonal  eftate  as  agsuaft  his  heir,  or  any  other  re- 
prefentatire^  clear  of  the  payment  of  his  debts ;  and 
*^  then  it  becomes  a  queftion,  what  is  the  mode  of  ex- 
^^  preffion  to  give  the  perfonal  eftate  exempt  from  liich 
^  payment,  when  the  rule  of  law  is  that  fuch  eftate  is 
^  firft  liable.  Perhaps  it  might  have  been  not  unwife 
^^'to  have  adopted  the  rule  laid  down  in  Fereges  T. 
*^  Robmfm^  ^at  the  teftator  muft  ufe  exprefs  words 
*'  for  that  purpofe ;  but  it  is  impoffible  to  abide  by  the 
<<  opinion  given  in  that  cafe,  confiftently  with  the  rules 
^^  in  other  cafes.  The  fecond  rule  is,  that  where  there 
«  is  a  declaration  plain,  that  (hall  ftand  in  Ueu  of  est^ 
^^  prefs  words :  This  rule  has  been  laid  down  fo  long; 
^^  and  a£ted  upon  fo  conftantly,  that  if  other  Judges 
^^  were  to  put  the  conftru£tions  of  wills  upon  other 
^  grounds,  how  wife  fbever  it  might  have  been  origin* 
^  ally  to  have  done  d^^  it  would  be  very  unwife  to 
jL  **  make 
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^*  make  the  adminiftration  of  juftice  take  a  courfe  con^ 
••  trary  to  former  rules.  Therefore  if  there  be  a  de- 
^  claration  plain,  or  manifeftation  clear,  fo  that  it  is 
^^  apparent  upon  the  face  of  the  will  that  there  is  fuch 
'  *^  a  plain  intention,  the  rule  then  is,  not  to  difap- 
**  point,  but  to  carry  fuch  intent  into  execution.  But 
*^  fhould  not  fuch  intention  manifeftly  appear,  there  is 
<«  not  a  (ingle  cafe  which  does  not  take  it  for  granted, 
^^  that  the  perfonal  eftate  is  by  law  the  firit  fund  for 
"  the  payment  of  debts;" 

A  foccific  §  22.  A  fpecific  difpofition  of  a  chattel  will  ex- 

Out  of  s 

Chattel  will     oucrate  it  from  being  applied  in  payment  of  money 

due  on  mortgage; 


czoDcralc  it. 


Oneal  ▼.  §  23.  A  perfon  being  feifed  of  a  real  eftate  in  fee 

Wms.'6Q3.       which  he  had  mortgaged  for  500  /.  and  poffcffed  of  a 

leafehold,  devifed  the  former  to  his  eldeft  fon  in  fee, 
and  gave  the  latter  to  his  wife,  and  died  leaving  debts 
which  would  exhauft  all  his  perfonal  eftate,  except  the 
leafehold  given  to  his  wife.  The  queftion  was,  whe- 
ther, there  being  as  ufual  a  covenant  to  pay  the  mort* 
gage  money,  the  leafehold  premifes  devifed  to  the  wife 
Aould  be  liable  to  difcharge  the  mortgage. 

The  Mafter  of  the  Rolls,  after  taking  time  to  con« 
fider  of  it,  and  being  attended  with  precedents,  de- 
creed, that  as  the  teftator  had  charged  the  real  eftate 
by  this  mortgage,  and,  on  the  other  hand,  fpedfically 
bequeathed  the  leafehold  to  his  wife,  the  heir  fliould  not 
difappoint  her  legacy,  by  laying  the  mortgage  debt 
upon  it,  as  he  might  have  done,  had  it  not  been 

9  fpedfically 
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fpedfically  devifed ;  and  although  the  mortgaged  pre- 
xnifes  were  alfo  fpecifically  given  to  the  heir,  yet  he  to 
whom  they  were  thus  devifed,  muft  take  them  cum 
onerej  as  probably  they  were  intended. 

%  24.  The  rule,  that  the  pcrfonal  eftate  ihall  be  firft   Exceptions  i 
applied  in  payment  of  mortgages,  is  founded  on  the   charge  was 
principle,  that  the  debt  is  originally  a  perfonal  one,  ^l'^l*^!^'* 
and  the  charge  on  the  real  eftate  is  merely  a  collateral 
fecurity.     But  where  the  charge  was  originally  on  the 
real  eftate,  the  rule  is  not  applied  j  for  in  fuch  cafes, 
the  mortgage  muft  be  paid  out  of  the  land  itfelf,  and 
not  out  of  the  perfonal  eftate :  fbr  the  collateral  per- 
fonal fecurity  is  not  to  be  reforted  to,  until  the  princi- 
pal, which  IS  the  land,  fails. 

S  25.  Lord  Coventry^  being  tenant  for  life  under  his   Coventry  ▼. 
father's  will,  with  a  power  to  fettle  a  jointure,  cove-   ^  p^^^Wmi. 
nanted,  on  his  marriage,  to  fettle  a  jointure  of  500/.   2*** 
a  year  on  his  intended  wife,  in  purfuance  of  his  power, 
or  otherwife.     Lord   Coventry  died,  without  having 
executed  his  power. 

One  of  the  queftions,  in  this  cafe,  was,  whether  the 
perfonal  eftate  of  Lord  Coventry  ought  not  to  be  firft 
applied  towards  fatisfa£tion  of  this  covenant. 

It  was  held,  that  Lord  Coventry*^  covenant  bound  the 
land,  and  could  not  be  confidered  as  creating  a  debt ; 
and,  therefore,  there  could  be  no  application  of  the 
perfonal  eftate* 

Vox.,  n.  N  And, 


€C 
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2  P.  Wm8.  And,  in  a  fubfequent  cafe.  Sir  Jo/eph  Jekylly  aftcr^ 

^3^'  ftating  this  cafe,  faid,  *^  It  was  contended  that  die 

*^  Countefs  ought  to  refort  to  the  perfonal  eftate,  for 
'^  that  here  were  no  particular  lands  covenanted  to  be 
**  fettled ;  and^the  covenant  was  to  fettle  lands  of  500  /. 
per  annum  purfuant  to  the  power,  or  otherwife  :  but 
decreed  by  Lord  Chancellor  Macclesfield^  with  the 
afliftance  of  the  Judges,  that  this  covenant  did  bind 
**  the  land ;  and  that  the  words,  or  otbcrwifcy  were  in- 
*'  tended  in  favour  of  the  jointrefs  for  her  further  fc- 
*'  curity,  in  cafe  the  power  fhould  fail,  or  prove 
**  deficient ;  and  if  fo,  they  were  not  to  be  made  ufc 
**  of  to  her  prejudice/' 

Edwards  v.  §  26.  Richard  Freeman^  on  his  marriage,  covenanted 

a  P.  Wms.       to  fettle  certain  lands,  to  the  ufe  of  himfelf  for  life, 
^^^'  remainder  to  his  intended  wife  for  her  jointure,  remain- 

der to  the  firft  and  other  fons  of  the  marriage,  in  tail 
male,  remainder  to  truftees  for  500  years,  to  raife  por- 
tions for  daughters ;  if  but  one,  5000  /. 

Freeman  gave  a  bond  in  8000 /•  penalty,  for  the 
performance  of  this  covenant.  There  was  but  one 
daughter  of  the  marriage:  the  hufband  furvived  the 
wife,  and  married  again,  and  died  inteflate,  leaving 
iffue. 

On  a  queftion,  whether  this  portion  of  5000  /.  was 
to  be  brought  into  hotchpot,  as  to  the  other  iffue.  Sir 
Jo/eph  Jekyll  faid,  ^*  I  do  riot  take  this  5000  /•  to  be  a 
*'  debt  due  from  the  inteftate,  or  to  be  paid  out  of  his 
"  perfonal  eftate.    For  though  there  is  a  bond  for  per* 

^^  formance 
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^  formalice  of  covenants  from  him,  yet  there  is  no 
*'  covenant  for  payment  of  the  portion.  The  cove- 
^^  nant  is  to  fettle  lands,  and  to  raife  a  term  of  500 
*'  years  out  of  them,  for  fecuring  the  portion  of 
**  5000  A 

-  "  It  has  been  objeded,  that,  had  there  been  a  cove- 
^^  nant  to  pay  this  portion,  this  had  been  like  a  mort- 
*'  gage^  and  the  perfonal  eftate  ihould  have  exonerated 
**  the  land.  Refp.  This  is  not  like  a  mortgage ;  in 
''  the  cafe  of  a  mortgage,  the  land  is  only  a  pledge  for 
"  the  money  borrowed :  but  here,  the  original  agree- 
"  ment  was,  that  the  portion  fliould  be  raifed  out  of 
"  that  very  land*" 

§27.  Although  the  perfon  in  poffcffion  of  the'land   ThotigV 

nil  r  r     1  i  i  thcfC  bc   a     ' 

ihould  covenant  for  payment  of  the  money  due  under   Covenant  for 
fuch  a  charge,  yet  it  will  not  fubject  the  perfonal  eftate   '^^Y^^^^' 
of  the  covenantor,  in  the  firft  inftance,  to  the  payment 
of  the  money ;  for  fuch  a  covenant  is  only  confidered 
as  an  additional  fecurity,  and  does  not  alter  the  nature 
of  the  debt. 

§28,  George  Evelyn  the  father,  in  purfuaAce  of  a  Evelyn  v. 

power,  mortgaged  an  eftate  whereof  he  was  tenant  for  ^  p  ^^-^^ 

life,  with  remainder  to  his  firft  and  other  fons,  for  raif-  659. 
ingi5ooA 

Upon  an  afSgnment  of  this  mortgage,  George  Eve* 
Jyn  the  fon  covenanted  to  pay  the  mortgage  money. 
Upon  the  death  of  George  Evelyn  the  fon,  it  became  ar, 
queftion,  whether  his  perfonal  eftate  fliould  be  applie^^ 

N  2  to 


xfo 
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to  pay  off  (he  mortgage  made  by  his  father,  as  he  had 
covenanted  to  pay  it. 

Lord  Chancellor  Kiffg^  affifted  by  Lord  Chief  Jufticc 
Raymond  J  and  the  Mafter  of  the  Rolls,  was  of  opinion^ 
that  the  perfonal  eftate  of  the  fon  fliould  ^ot  be  ap- 
plied to  pay  off  the  mortgage  made  by  the  father ;  for- 
afmuch  as  the  charge  was  made  by  George  Evelyn  the 
father,  in  purfuance  of  his  power.  That  this  being 
the  original  debt  of  George  Evelyn  the  father,  though 
his  perfonal  eftate,  if  any  fuch  were  to  be  fouXid  would 
be  liable  thereto,  yet  the  fon^s  perfonal  eftate  ought  not 
to  be  charged  with  the  fother^s  debt  j  and  notwithftand- 
ing  that  the  fon  did  afterwards,  on  the  alignment  of 
thp  mortgage,  covenant  to  pay  the  mortgage  money, 
yet,  fmce  the  land  was  the  oiiginal  debtor,  the  cove- 
nant from  the  fon  would  be  confidered  only  as  a  furety 
for  the  land. 


Wlicre  ttc 
Debt  was 
t-ontradlcd 
^j  aaotker. 


§  29.  Where  the  debt,  although  perfonal  in  its  crea- 
tion, was  contrafted  originally  by  another,  the  perfonad 
eftate  of  the  owner  of  the  defcending  lands  ihall  not  be 
applied  in  payment  of  it. 


f  Salle.  4fo. 
c  Ab.  E4. 


A10. 


§  30.  Thus,  if  a  grandfather  mortgages  his  eftate^ 
and  covenants  to  pay  the  mortgage  money,  and  Ac 
lands  defcend  to  his  fon,  who  dies,  leaving  a  perfonal 
eftate,  and  a  fon,  the  intermediate  fon*s  perfonal  eftate 
ihall  not  be  applied  in  payment  of  the  mortgage ;  for 
the  debt  was  not  contracted  by  him ;  and,  the^ot^ 
his  perfonal  eftate  derived  no  advantage  from  it. 


S  31.  A  cove- 


m«. 
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5  31-  A  covenant  to  pay  a  mortgage  created  by    Although 
another  perfon,  wjlil  not  make  the  perfonal  eftate  of  Covcnanu 
the  covenantor  liable,  in  the  firft  inftance,  to  the  pay- 
ment of  the  mpney :  for  fuch  a  covenant  is  only  an 
additional  fecurity^  and  does  not  alter  the  nature  of 
the  debt. 

S  32.  Sir  Edward  Baga  married  the  daughter  and    Ba^ot  r, 
heir  of  Sir  Thomas  Wagjlaff^  and  for  raifing  part  of  her    j  i?  \v^i 
portion.  Sir  T.  Wagftaff  mortgaged  part  of  his  eftate   347* 
for  3500/.  and  died,  leaving  Lady  Bagot  his  daughter 
and  heir.     The  mortgagee  wanting  his  money.  Sir  £^- 
w^zrrf  joined  in  an  affignment  of  the  mortgage,  anc^ 
covenanted,  that  he,  or  his  wife,  or  one  of  them,  would 
pay  the  money.     In  confequence  of  which,  a  queftion 
arofe,  whether,  by  reafon  of  this  covenant,  Sir  Ed^ 
^var£%  perfonal  eftate  (hould  be  liable  to  pay  the  fame. 

It  was  decreed,  that  this  covenant  by  Sir  Edward 
fliould  not  oblige  his  perfonal  eftate  to  go  in  eafe  of  the 
mortgaged  premifes ;  forafmuch  as  the  debt  being  ori« 
ginally  Sir  Thomai  Wagjiaff^^^  and  continuing  to  be  fo, 
the  covenant,  upon  transferring  the  mortgage,  was  an 
additional  fecurity  for  the  fatisfadion  only  of  the  lender^ 
and  not  intended  to  alter  the  debt. 

George  DelavaU  in  1722,  mortgaged  lands  to  W*  C   Shafto  ▼• 
to  fecure  payment  of  5000  /.  with  intereft  at  ^per  cent.j   2  P.  Wms. 
and,  by  will  made  in  1723,  devifed  the  lands  to  his   ^''^' 
nephew  G.  Shafto^  in  tail  male,  remainder  to  the  plain- 
tiff in  tail  male,  remainder  over,  and  died  foon  after. 
In  1725,  G.  Shafto  fulFered  a  recovery  to  himfelf  in 

N  3  fee. 
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fee.  The  mortgagee  calling  for  his  money»  W,  Gibbons 
agreed  to  advance  the  5000  /.  at  4  per  cent,  on  aflign- 
ment  of  the  mortgage,  which  was  accordingly,  bv  in- 
denture of  4th  June  1715,  affigned  to  him,  with  a 
provifo  for  redemption  on  payment  of  the  principal  an4 
intereft  at  4  per  cent,,  and  G.  Shafto  for  himfelf,  his 
heirs,  executors,  and  adminiftrators,  covenanted  with 
Gibbons,  that  he,  his  heirs,  &fr.  fome  or  one  of  them, 
would  pay  fo  Gibbons  the  faid  principal  and  intereft  in 
manner  therein  mentioned.  In  1 779,  Shafto  agreed  to 
raife  the  intereft  to  5 /^r  t:^»r.,  and,  by  deed,  covenant- 
ed with  the  mortgagees,  that  the  eftate  fhouW  remain 
a  fecurity  for  the  5000  A,  with  intereft  at  5  per  cent.  ; 
and  that  he,  his  executors,  2ffr.  would  pay  fuch  inte- 
reft for  the  fame.  In  January  1 782,  G.  Shafto  died,  the 
intereft  on  the  mortgage  being  then  in  arrear  for  about 
ten  months.  The  bill  was  brought  (amongft  other  things) 
to  have  the  5000  /.  and  intereft  paid  out  of  the  perfonal 
eftate  of  G.  Shafto,  or  at  leaft  the  arrear  of  intereft  due 
at  his  death,  and  the  additional  i  per  cent*  charged  by 

the  deed  of  1779.     But  Lord  Thurlow  was  clearly 

■ 

of  opinion,  that  the  perfonal  eftate  ought  not  to  difr 
charge  the  mortgage,  the  land  being  the  primary  fund. 
His  Lordfliip  alfo  thought,  that  the  intereft  muft  follow 
the  nature  of  the  principal ;  and  that  the  contrad  for 
the  additional  intereft,  turning  upon  the  lame  fubjeft^ 
muft  be  in  the  nature  of  a  real  charge. 

Or  a  Charge  §  23«  Although  a  perfon  Ihould  charge  his  real  and 
and  Perfonal  perfonal  eftate  with  the  payment  of  his  debts,  yet  this 
Eilace.  ^jjj  j^Q|.  render  his  perfonal  eftate  liable  to  the  payment 

of  a  mortgage  created  by  hjs  smceftor, 

§  34.  Hylm 
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§  34.  Hylton  Lawfo7i^  being  feifed  in  fee  by  defcent   LawfoB  v. 
of  an  eftate  at  Cramlington  in  NorthumberUndy  and  of    ,  Bro."Rcp. 
other  real  eftates,  both  freehold  and  copyhold,  devifed    i^*    3  B">- 
the  eltate  at  Cramlingt§ny  (which  was  fubjeft  to  a  mort7 
gage  for  1,500/.  contrafted  by  an  anceftor),  and  alfo 
another  eftate  to  be  fold  ;  and  charged  the  fame,  and 
alfo  all  his  perfonal  eftate  ^yith  the  payment  of  his 
debts :  and  devifed  the  refidue  of  his  real  eftate,  in  truft 
for  his  brother,  in  ftrift  fettlement. 

The  queftion  was,  whether  the  perfonal  eftate  of  the 
teftator  was  liable  to  the  payment  of  this  mortgage* 

It  was  decreed  by  Lord  Thurlow^  that  the  perfonal 
eftate  was  not  liable* 

On  an  appeal  to  the  Houfe  of  Lords,  it  was  con« 
tended,  ift.  That,  although  a  devifee  of  a  real  eftate 
has  generally  no  right  to  call  upon  the  perfonal  eftate 
x)f  the  teftator  to  difincumber  the  real  eftate  devifed, 
of  any  debts  not  of  his  own  contrafting  j  yet,  where 
there  were  words  in  the  will  which  fliewed  the  teftator's 
intention  that  his  perfonal  eftate  fliould  be  applied,  a 
court  of  equity  would  decree  fuch  application. 

tzdly.  That  in  this  cafe  the  teftator's  intention  was 
clear,  that  this  debt,  as  well  as  his  own  debt,  fliould  be 
difcharged,  out  of  the  fund  he  had  provided,  for  the 
purpofe  of  carrying  the  whole  real  eftate,  or  what 
ihould  remain  of  it,  in  the  courfe  of  fucceffion  which 
hi^  had  prefcrib^d. 

N4  On 
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On  the  other  fidey  it  was  faid,  ift.  That,  by  the 
eilabliffaed  rules  of  equity,  the  perfonal  eftat<(  of  the 
teilator,  whofe  will  does  not  require  fuch  an  application 
of  it,  is  not  to  be  applied  in  favour  of  thofe  who  claim 
hij(  real  eilate  for  the  purpofe  of  exonerating  it  from 
debts  not  originally  contra£ted  by  fuch  teftator.  Cburta 
of  equity  diftinguiih  between  the  debts  of  a  teftator  and 
the  debts  of  his  eflate.  If  the  teftator  had  received 
the  money  for  which  his  real  eftate  was  pledged,  his 
perfonal  eftate,  having  received  the  benefit  of  the 
charge  made  upon  the  real  eftate,  would  in  equity  be 
liable  to  difinciunber  the  real  eftate.  But  if  the  teftator's 
anceftor  created  the  charge,  the  teftator's  perfonal 
eftate  not  having  received  any  augmentation,  at  the 
ezpence  of  the  real  eftate,  could  not  in  fuch  a  cafe  be 
confidered  as  a  debtor  to  it ;  and  this  held  equally, 
whether  the  teftator  was  feifed  in  fee-fimple,  or  for  a 
lefs  eftate  in  the  lands  charged.  This  was  the  true 
principle  of  all  the  cafes  determined  on  the  fubje£t. 
The  circumflance  of  the  teftator's  having  been  per- 
fonally  liable  was  often  mentioned,  as  the  ground  of 
decifians  which  have  directed  the  application  of  per- 
ibnal  eftate  in  exoneration  of  real ;  but  there  were 
many  cafes  in  which  courts  of  equity  had  refufed  to 
direft  perfonal  eftate  to  be  fo  applied,  though  the 
teftator  had  entered  into  covenants,  or  other  perfonal 
engagements,  to  pay  the  debt  for  which  the  real  eftate 
had  been  pledged  by  his  anceftors,  or  thofe  through 
whom  he  claimed.  Each  of  thefe  principles,  however, 
would  exempt  the  perfonal  eftate  of  Hylton  Law/on 
from  being  applied  towards  difcharging  this  mortgage 

upon 
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^t>on  the  Cramlington  eftate^  which  was  contraded  by 
^^  father,  unlefs  the  will  of  Hyltm  Lawfin  required  it 
^^  be  fo  applied. 

2dly,  There  WSis  nd  exprefs  mention  made  of  the 

debt  in  Hyltm  Lawfm\  will,  nor  any  claufe  that  a& 

Glided  a  proof  that  he  confidered  it  a9  his  d^bt.  ..  The 

tertator  created  a  fund  for  the  payment  of  bis  debts^ 

/i^;acies,  and  funeral  expences :  but  to  aj^ly  that  fund 

^^   an.y  part  of  it  in  difcharge  of  the  mortgage  debt^ 

wculci  be  to  difpofe  of  it  for  the  payment  of  a  debt 

^^olx  certainly  was  not  his  debt,  in  contemplatioA 

of 


Tile  decree  was  affirmed, 

S    35.  Where  a  perfon  only  purchafes  an  equity  of  Where  only 

rcdempdon,  his  perfonal  eftaie  will  not  be  appUed  to^  RedcmpSo"^^^ 

^rds  payment  of  the  mortgage  money,  in  exoneration  ispurchafcd. 
of  the  real  eftatc, 

.  3    2^*  M^*  ^^^g^9  ^be  teftator,  had  purchafed  feveral   Forreftcr  ▼. 
states  fubjeft  to  mortgages,  with  regard  to  one  of  which   ^  p^  ^ms 
y^  ^ritered  into  a  covenant  for  payment  of  the  mortgage   664- 
ift^Uey,  for  the  purpofe  of  indemnifying  a  truflee ;  and, 
^^Q  another,  which  was  a  part  only  of  an  eftate,  fubjeft 
to  a  mortgage ;  upon  fplitting  the  incumbrance,  both 

potties  covenanted  to  pay  their  refpedive  fhares,  and 

inflemnify  each  other, 

.  Lord  Hardwich  thought  thefe  covenants  would  not 
have  the  effed  of  making  the  mortgages  perfonal  debts 

of 


J  86 
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of  the  teftator,  they  having  been  entered  into  for  par- 
ticular purpofe3 ;  and  declared  his  opinion  accordingly 
in  the  decrse. 


Twcddcll  Y. 
Twcddtll, 
2  Bro.  Cha. 
Rep.  101. 


§  37.  John  Jynefieypmdi^ScdzaettaLtc  horn  William 
jiyne/ley,  which  was  fubgeft  to  a  mortgage  for  2,000  /. ; 
and  not  having  paid  off  the  mortgage,  he  devifed  the 
lands,  (together  with  other  real  eftates),  but  fubjeft 
neverthelefs  to  the  payment  of  all  his  debts,  to  his  fon, 
^c.j  in  ftria  fettlement. 


Ancaftcr  v. 
Mayer, 
I  Bro.  R. 

454- 


Unkfs  the 
Purchafcr 
makes  it  his 
own. 

1  Vcrn.  36. 

2  Bro.  Rep. 
608. 

Parfons  v. 
Freeman, 
Amb.  R.lij, 


The  queftion  was,  whether  the  perfonal  eftate  of 
John  Aynejley  fhould  be  applied  in  difcharge  of  this 
mortgage. 

Lord  Thurlow  faid,  this  cafe  was  exaftly  the  fame 
with  that  of  Rochford  v.  Belvidere^  5  Bro.  ParU  Ca^ 
299.  where  the  Houfe  of  Lords  decreed,  that  the  per- 
fonal eftate  >vas  liable  to  the  payment  of  the  mort- 
gage ;  but,  notwithftanding,  his  Lordfhip  faid  he  was. 
of  a  different  opinion.  The  perfonal  eftate  never  was 
liable,  nor  was  the  party  ever  liable  to  an  adion  for 
recovery  of  the  money ;  and  therefore  it  ought  not  to 
be  applied  in  payment  of  the  mortgage** 

« 

S  38.  Where  it  appears  to  have  been  the  intention 
of  the  purchafer  of  an  equity  of  redemption  to  make 
the  debt  his  own,  there  his  perfonal  eftate  will  be  ap- 
plied in  payment  of  the  money  due  upon  it. 

§  39.  A  perfon  agreed  to  purchafe  an  eftate  which 

was  lA  mortgage  for  90  /.»  of  which  he  covenanted  to 

pay 
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pay  86  /.  to  the  mortgagee,  and  4  /.  to  the  owner  of  the 
eftate.  The  purchafer  died;  and  the  queftion  was, 
whether  the  heir  at  law  was  entitled  to  have  the  money 
paid  out  of  the  perfonal  eftate  of  the  purchafer. 

Lord  Hardwicke  was  of  opinion  that  he  was.  1  ft.  It 
was  an  exprefs  contrad  to  pay,  and  the  reprefentative  * 
of  the  mortgagor  might  maintain  an  aftion  for  the 
money :  and  fo  might  the  mortgagee  oblige  the  mort- 
gagor to  let  him  make  ufe  of  his  name  to  recover  the 
money.  This  was  as  ftrong  a  cafe  as  could  well  come 
before  the  court. 

adiy.  It  being  agreed  to  be  part  of  the  purchafe 
money,  the  heir  would  (if  there  was  nothing  more  ia 
the  cafe)  be  entitled  to  have  the  money  paid  out  of  the 
perfonal  eftate ;  as  where  one  articles  to  purchafe  an 
eftate,  and  dies  before  the  purchafe  is  completed. 

§  40.  Where  the  huft)and  and  wife  join  in  a  mort-  Mortgages 

gage  of  the  wife's  eftate,  the  perfonal  eftate  of  the  ^j/^^^^^* 

huft)and  fliall  be  firft  applied  in  payment  of  the  mort-  ^^^^  ^^ 

gage.     But  where  the  greater  part  of  the  money  was  Brend» 
borrowed  to  pay  off  a  debt  due  from  the  wife,  dum         .  ' 

fola^  the  perfonal  eftate  of  the  hufl)and  will  not  be  Nanglc, 

appUed.  -^"^^-  '^*'- 

S  41.  In  a  late  cafe  of  this  kind,  it  was  decreed   ci^nton  ▼. 
that  the  wife,  having  by  a  declaration  to  the  executor   "^S^P*^ 
of  her  huft)and,  clearly  difclaimed  her  right,  could   201. 

iiot  require  payment  of  him, 

§  41.  Where 
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Proportions 
between 
Tenant  for 
Life  and 
Remainder 
Man. 
Ballet  ▼• 
Spraingcr, 
Prtc.  in  Cha, 
62.    iVef, 
428. 

Cly^tt  T. 
Batlifon, 
I  Ab»  Eq. 
117. 
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5  42.  Where  the  equity  of  redemption  belongs  to  a 
perfon  for  life  only,  with  remainder  in  fee  to  another^ 
the  general  rule  is,  that  the  tenant  for  life  ihall  pay 
one-third,  and  the  remainder  man  two-thirds^  of  the 
money  due  on  the  mortgage. 

S  4 J.  But  where  the  mortgage  is  not  redeemed  dur-p 
ing  the  life  of  the  tenant  for  life,  the  perfon  in  remain- 
der cannot  compel  the  reprefentative  of  the  tenant  for 
life  to  contribute  towards  the  payment  of  the  mortgage 
money. 


Newling  V. 
Abbot, 
I  Vin.  Ab. 
186. 


§  44.  If  a  tenant  for  life  of  an  equity  of  redemption 
pays  off  the  mortgage  money,  and  procures  the  term 
to  be  afCgned  to  a  truftee  for  himfelf,  and  makes  im* 
provements  and  dies,  and  afterwards  the  remainder 
man  comes  to  redeem,  the  reprefentatives  of  the  tenant 
for  life  fliall  have  an  allowance  of  two-thirds  of  the 
lafling  improvements,  but  nothing  for  the  other  third, 
becaufe  he  received  the  benefit  thereof  during  his  life. 
And  no  interefl  fhall  be  allowed  during  the  life  of  the 
tenant  for  life  for  the  money  paid,  for  he  is  bound  tq 
keep  down  the  interefl  during  his  life. 

S  45.  Where  the  perfon  who  is  poffeffed  of  the 
equity  of  redemption  has  fuch  an  interefl  in  the  eflate 
that  he  can  fecure  the  money  laid  out  by  him  to  redeem 
pa  the  eflate,  the  remainder  man  will  be  obliged  to 
pay  him  or  his  reprefentatives  all  he  has  advanced. 


Kirkhan  ▼- 

8n\tth» 

I  Vcf.  258. 


S  46.  A.J  tenant  in  tail.of  an  equity  of  redemption 
tmder  his  father's  will,  paid  oflf  a  mortgage  fecured  on 

the 


•^^m 
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the  eftate  by  a  term  for  years,  but  negleded  to  procure 
an  affignment  of  the  term,  and  afterwards  devifed  the 
lands.  The  remainder  man  claimed  the  eftate  tail  as 
not  barred,  difcharged  of  the  incumbrance. 

The  Chancellor  held,  that  there  being  a  term 
for  years  in  the  mortgagee,  which  flood  out  in  point 
of  law,  as  it  did  before,  no  aflignment  in  law  having 
been  made  thereof,  none  of  the  parties  before  ihe 
court  had  the  legal  eftate,  for  a  conveyance  of  which 
the  plaintiffs  came;  and,  therefore,  that  conveyance 
nfuft  be  upon  equitable  grounds.  That,  fo  far  as  it 
app^red,  tenant  in  tail  paid  it  off'with  his  own  money. 
That  he  might  have  taken  an  aflignment  of  the  term, 
either  in  truft  to  attend  the  inheritance,  which  would 
have,  ended  the  queftion»  or  in  truft  for  himfelf,  his 
executors,  or  adminiftrators,   which  would,  notwith-  l^^ 

{landing  the  remainder  over,  have  kept  this  incum- 
brance  on  foot  for  the  benefit  of  his  perfonal  eftate,  and 
thofe  entitled  thereto ;  or  that  he  might  have  called  for 
an  aflignment  of  it  during  his  life,  if  he  had  difcotered 
this  Hmitaticnx  in  remainder ;  that  it  might  have  been 
made  for  the  benefit  of  his  executors,  not  of  the  re- 
mainder.  But  his  not  doing  any  of  thefe,  clearly 
proved  that  he  conceived  he  had  the  abfolute  owner^ 
fliip  of  the  eftate:  and  the  court  could  not  decree  t6 
perfons  claiming  this,  in  contradiftion  to  his  apprehen- 
fion  and  intent,  a  conveyance  of  the  inheritance,  and 
likewife  of  the  term,  without  making  a  fatisfaftiort  to 
the  perfonal  eftate  of  the  tenant  in  tail,  as  that  would 
be  contrary  to  the  maxim,  that  he  who  would  have 
equity  niiift  do  equity.     The  plaintiffs  were  decreed  to 

have 
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have  the  eftate^  fubjed  to  the  money  paid  by  the  te* 
nant  in  tail,  in  difcharge  of  the  mortgage. 

Tk.  3.  f.  88.         S  47.  Where  a  perfon  who  is  tenant  for  life  of  an 

equity  of  redemption  pays  oflF  the  mortgage  money,  his 
reprefentative  will  be  entitled  to  call  on  the  perfons  in 
remainder  for  all  the  principal  money  fo  paid. 

Oflntcrcft.  §  48.  In  all  mortgages,    it  is  exprefsly  ftipulated, 

that  the  mortgagor  fhall  pay  intereft  for  the  money 
borrowed.  But  in  confequence  of  12  Anne  flat.  2« 
c.  16.  f.  I.,  all  afTurances  for  the  payment  of  any  prin- 
dpal  money  to  be  lent,  whereupon  there  fliall  be  re- 
ferved  pr  taken  above  5  per  cent.^  fhall  be  utterly 
void. 

3  Atk.  154.  §  4p,  Lord  Hardwicke  is  reported  to  have  faxd,  that 

if  a  mortgage  be  drawn  only  for  5  per  cent.^  and  the 
mortgagor  takes  6,  it  would  be  void  upon  the  word 
take  in  the  flatute. 

§  50.  By  the  ftatute  14  Geo.  3.  c.  79.,  it  was  cn- 
a&ed,  that  all  mortgages  which  fhould  be  made  and 
executed  in  Great  Britain^  of  or  concerning  any  lands, 
tenements,  hereditaments,  l5fc.  being  in  the  kingdom 
of  Ireland^  or  in  any  of  the  Britijh  colonies  or  planta* 
tions  in  the  Weji  Indies^  to  any  of  his  Majefty's  fubjeds, 
and  all  bonds,  covenants,  and  fecurities  for  paymoait 
thereof,  and  the  intereft  thereof,  and  all  transfers  and 
affignments  thereof,  fhall  be  as  good  and  efie£hial  as 
if  the  fame  were  made  and  executed  in  the  kingdom^ 
ifland,  plantation,  or  place  where  the  lands,  i^c.  fe- 

vcrally 
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verally  lie  or  are,  provided  the  intereft  does  not  exceed 
6  per  cent. 

5  51.  It  has  been  ufual,  ^here  the  intereft  of  money  Agreement 
lent  on  mortgage  is  referved  at  5  per  cent.^  to  infert  a   iptjjrfti 
provifoy  that  if  it  is  pmi£tually  paid,  the  mortgagee   Tory  v.  Cox, 
will  accept  of  4  or  44^  per  cent.y  which  is  allowed  to   P*"^-  »*»•  C*»- 
be  good.     But  where  the  intereft  referved  was  5  per   jgichoh  t. 
cent.y  with  a  provifoj  that  if  it  was  not  paid  within  two   Maynard, 
months  after  it  became  due,  it  fhould  be  raifed  to  54  per 
cent.,  and  the  intereft  was  not  paid  within  two  months ; 
the  Court  of  Chancery  would  not  allow  the  mortgagee 
to  recover  the  additional  half  per  cent.^  becaufe  it  was 
in  the  nature  of  a  penalty,  ;md  therefore  relievable  in 
equity. 

§  52.  It  is  faid  in  fome  of  the  old  cafes,  that  where   Prec.  in  Ch. 
there  is  ?l  covenant  for  payment  of  additional  intereft,   ^  Vcm.  134. 
the  Court  of  Chancery  will  not  relieve  againft  it.     But 
this  muft  be  a  miftake ;  for  there  can  be  no  diJSer- 
ence  between  creating  a  penalty  by  provifo,  or  by 
covenant. 

§  53*  It  has  been  laid  down,  as  a  general  rule,  that  intereft  upon 
intereft  (hall  not  be  allowed  upon  intereft.  ^^^^yt-- 

lowed. 

S  54.  Thus,   where  a  mortgagee   compelled    the   Thornhillv. 
mortgagor  to  agree,  that  the  intereft  fliould  be  turned   ]^^"|J'  ^^^^ 
into  principal  at  the  end  of  every  fix  months.  Lord   S*^*  449- 
Hardwicke  relieved  the  mortgagor,  and  faid,  that  inte- 
reft was  feldom  allowed  to  be  turned  into  principal, 
except  upon  the  advance  of  frefli  money ;  and,  even 

then. 
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then,  it  was  reckoned  an  hardihip  upon  the  mortgagor^ 
and  an  ad  of  oppreffion. 


Exteptibos : 
Where  a 
Mortgage  is 
aifigncd. 

Aibenfaurft 
V.  James* 
3  Atk.  271. 


§  55.  There  are,  however,   feveral  exceptions  to 
this  rule,     ift,  When  the  mortgagee  ailigns  over  the 
mortgage  to  a  ftranger  hondfide^  with  the  confent  of 
the  mortgagor,  all  money  paid  by  the  aflignee,  that  was 
due  to  the  mortgagee,  (hall  be  confidered  as  principal ; 
and  the  aflignee  fhall  have  intereft  upon  .the  intereffc 
then  due,  and  paid  by  him,  as  well  as  upon  the  prin- 
cipal originally  lent. 


Where  there 
is  a  Hated 
Account. 


§  t^6.  2d,  Where  an  account  is  regularly  -ftated  be- 
tween the  parties,  it  will  carry  intereft;  becaufe,  in 
fuch  a  cafe,  there  is  an  implied  contrad  on  the  part  of 
the  debtor  to  pay. 


Boddam  v. 


But  this  does  not  extend  to  cafes  where  there  is  no 


R  iley,  %  Bro.    fetUcment  or  acknowledgment  by  the  debtor. 


Where  an 
Account  is 
fettled  by 
«  Mailer. 

Treat  of  £q. 
V.a.  b.5. 
c.  t.  f.  5. 


Where  the 
Time  xs 
enlarged. 


S  SI*  3^5  Where  an  account  is  fettled  between  a 
mortgagor  and  mortgagee  by  a  mafter  purfuant  to 
order,  and  fuch  account  is  confirmed  by  the  court, 
intereft  will  be  allowed  upon  intereft,  from  fuch  con- 
firmation, though  part  of  it  be  in  refpef^  of  cofts. 

S  58.  Where  the  court  enlarges  the  time  for  the 
mortgagor,  that  is  a  favor,  for  he  would  othcrwife  be 
foreelofed ;  and  it  is  but  juft  and  reafonable  that  ht 
Ihould  pay  for  it. 


S  59-  Oft 
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§  59.  On  a  bill  to  foreclofc,  principal,  intereft,  stnd   Ncalc  ▼. 
cofts,  are  lumped  into  one  fum  by  the  matter ;  and  if  Mofd.  n^S^ 
the  mortgagor,  or  a  puiihe  mortgagee  pray  longer  time 
to  redeem^  they  mutt  pay  intereft  for  the  whole  fum. 

^  6o.  In  the  cafe  of  an  infant,  iiltereft  is  not  g^^  Exception : 
nerally  allowed  upon  intereft,  for  one  of  the  grounds 
upon  which  intereft  is  turned  into  principal  is  as  a 
punifhment  on  the  mortgagor  for  the  non-performance 
of  his  contrad,  which  ought  not  to  operate  againft  an 
in&nt.  But  where  a  benefit  accrues  to  the  infant,  it 
is  otherwife. 

§  61.  y.S.  mortgaged  His  eftate  to  the  t)Iaintiff,  atid   Chcftcrficld 
died  leaving  the  defendant  his  daughter  and  heir,  who   ^AbTEq/  * 
was  an  infant,  and  tiad  nothing  to  fubfift  on  but  the  ^^7* 
rents  of  the  mortgaged  eftate ;  and  the  intereft  being 
fuffcred  to  run  in  arrear  three  years  and  a  half,  the 
plaintiff  grew  uneafy  at  it,  and  threatened  to  enter  on    . 
the  eftate,  unlefs  his  intereft  might  be  made  principal ; 
upon  which,  the  defendant's  mother,  with  the  privity 
of  her  neareft  relations,  ftated  the  account,  and  the 
defendant  herfelf,  who  was  then  near  of  age,  figned 
it.    And  the  account  being  admitted  to  be  fair,  it  was 
held,  that  though  regularly  intereft  fhould  not  carry 
intereft,  yet  in  fome  cafes,   and  upon  fome  circum- 
ftances,  it  would  be  injuftice,  if  intereft  fliould  not  be 
made  jirincipal ;  and  the  rather  in  this  cafe,  becaufe  it 
was  for  the  infant's  benefit,  who,  without  this  agree- 
ment, wduld  have  been  deftitiite  of  fubfiftence. 

Vol.  n.  O  §  62,  All 


I 
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Who  are  §  62.  All  perfons  feifed  in  fee  of  lands  which  are 

paylnmeft.     "^  ^<^rtgagc,  arc  bound  to  pay  the  intereft  j  and  even 

a  tenant  for  life  may  be  compelled  by  the  perfon  in  re- 
mainder or  reverfion,  to  keep  down  the  intereft  of  a 
mortgage ;  for,  otherwife,  it  would  fall  on  the  perfon 
in  remeiader  cht  reverfion. 


§  63.  If  there  be  tenant  in  tail,  remainder  over, 
fubjed  to  a  mortgage,  and  the  tenant  in  tail  is  in  pof* 
feflion  and  receipt  of  the  rents  and  profits,  and  lets 
the  intereft  run  in  arrear,  neither  the  iflfue  in  tail,  nor 
the  remainder  man,  can  come  againft  the  tenant  in  tail 
to  compel  him  to  pay  the  intereft  incurred  during  his 
poflefSon.  For  in  fuch  a  cafe,  courts  of  law,  as  well 
as  of  equity,  confider  the  remainder  man  or  reveriloii 
to  be  in  the  power  of  the  tenant  in  taiL 

Chapltn  V.  §  64,  A  perfou  made  a  mortgage  for  years,  and 

^  P  ^W '  s       ^^^  intailed  the  eftate  mortgaged  on  himfelf,  and  the 
^IS'  heirs  male  of  his  body,  remainder  to  his  brother  in 

tail  male,  and  died,  leaving  ifTue  an  in£mt  fon,  who 
fuffered  the  intereft  to  incur  on  the  mortgage  for  feve- 
ral  years,  and  died  juft  before  he  came  of  age,  leaving 
a  perfonal  eftate.  Whereupon  it  was  objeded,  that 
tjie  executors  of  the  infant  fon,  feeing  their  teftator 
took  the  rents  and  profits  of  this  eflate,  ought  to  keep 
down  the  intereft,  the  rather  for  that  he  never  had  it 
in  his  power  to  bar  the  remainder  by  a  recovery. 

Lord  Chancellor. — ^There  is  no  precedent  of  a  te« 
^lant  in  tail  being  obliged  to  keep  down  the  intereft  on 

amort* 


d  niortgage ;  a  teiiant  for  life  isj  without  doubt,  com- 
pellatble  to  do  it ;  Iml  as  a  tenim  in  tail. has  an  eftate 
which  may  laft  for  ever,  and  the  remainder  over  is  not 
aiiet^,  nor  regarded  in  law,  and,  as  fuch  tenant  in 
tail  has  a  power  over  the  eftate^  to  commit  any  wafle^ 
or  fpoil  thereon,  a  court  of  equity  has  never  enjoined 
him  to  keep  down  the  intereft.  Wherefore,  his  Lord* 
(hip  refufed  to  make  any  order  upon  the  executors  of 
the  teiiant  in  tail  to  pay  any  arrears  of  interefl,  though 
it  appeared  there  was  near  '20  years  interefl  due,  and 
diough,  in  this  cafe,  the  tenant  in  tail  died  during  his 
iiifancy,  and,  confequently,  before  it  was  in  his  power 
to  have  barred  the  remainder  by  a  recovery. 

§  65.  Ill  a  fubfequent  cafe,  it  was  determined,  that 
although  a  tenant  in  tail  of  full  age,  is  not  obliged  to 
keep  down  the  intereft  of  a  mortgage  for  the  benefit  of 
the  remainder  man  or  reverfioner,  yet,  that  where  an 
infant  is  tenant  in  tail  of  lands  which  are  mortgaged, 
and  his  guardians  or  truitees  are  in  the  receipt  of  the 
rents  and  profits,  he  fhall  be  liable  to  the  paymeirt  of 
the  interefl,  as  far  as  the  rents  and  profits  will  extend* 

S  66.  Jaite  Pitt  was  tenant  for  life,  with  power  to   Sarjefoo  t. 
charge  any  fum  not  exceeding  4000/.  on  the  eftate   fvc?'    g 
which  was  limited  to  her  fon,  William  Fifty  in  tail,  re*  *  Atk.  416. 
mainder  to  the  right  heirs  of  his  father.    Jane  Pitt 
charged  the  eflate  accordingly,  and  died.    William  Pitt 
died  xnthout  iflue,  and  under  age,  leaving  the  interefl 
in  arrear.    The  court  determined,  that  William  Pitt 
being  an  infant,  the  guardian  ought  to  have  applied 
the  rents  and  profits  of  the  eflate  to  keep  down  the 

0 1  interefl. 
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Intereft,  in  difcharge  of  the  incumbrance ;  and,  there- 
fore, what  ought  to  be  done  by  the  guardian,  (hould 
be  confidered  as  done ;  and  confequcntly  the  real  eftate 
difcharged,  fo  far  as  the  rents  and  profits  in  the  life  of 
the  infant  would  go  in  difcharge :  but  if  that  was  not 
fuiScient,  it  was  to  be  an  incumbrance  on  the  re- 
mainder. 


Amcfbury  v. 
Brown, 
I  Vcf.  477. 


§  67.  But  if  tenant  in  tail  of  land,  or  the  hufband 
of  a  tenant  in  tail,  pays  the  intereft  of  a  mortgage  on 
the  eftate  tail,  neither  he,  nor  any  perfon  in  his  place, 
will  be  permitted  to  fet  up  that  as  a  fad  undone  \  but 
the  remainder  man  fhall  have  the  benefit  of  it. 


Mort^aj^c 
Money  is 
payable  to 
the  Executor. 

Thornbrough 
y.  Baker, 
1  Cha.  Ca. 


§  68.  In  confequcnce  of  the  principle,  that  all  mort- 
gages are  part  of  the  perfonai  eftate,  it  is  now  fully 
eftabliftied>  that  the  money  due  upon  mortgage  is  to 
be  paid  to  the  executor.  And  as  in  all  cafes  of  mort- 
gages, the  money  borrowed  is  the  principal,  and  the 
land  the  acceffary,  it  follows,  that  when  the  debt  is 
difcharged,  the  intereft  of  the  mortgagee  in  the  land 
ceafes. 


WJntte  V. 
Littleton, 
2  Cha.  Ca. 

5«- 


S  69.  Where  a  perfon  having  a  mortgage  in  fee, 
devifed  all  his  lands  and  tenements  to  the  plaintiff,  and, 
after  giving  feveral  legacies,  gave  all  the  refidue  of  his 
perfonai  eftate  to  (leaving  a  blank  which  he  never 
filled  up)  whom  he  made  fole  executor.  The  plaintiff, 
as  devifee  of  all  the  lands  and  tenements,  claimed  the 
mortgage  money.  But  the  adminiftratrix  infifted, 
that,  by  the  rule  and  courfe  of  the  court,  where  lands 
were  mortgaged,  the  money  was  accounted  part  of  the 

perfonai 
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perfonal  eflate,  though  the  mortgage  \(ras  in  fee,  and 
even  where  the  money  was  made  payable  to  the  mort- 
gagee and  his  heirs :  and  that  the  perfonal  eflate  being   Canning  v. 
devifed  to  the  executor,  was  a  good  declaration  that   ^p^*'  C 
it  fliould  go  to  the  executor,  though  void  as  a  devife,   187- 
for  want  of  naming  an  executor ;  and,  confequently, 
belonged  to  the  adminiftratrix.     And  it  was  decreed 
accordingly. 

• 
S  70.  It  has  been  determined,  that  parol  evidence  ^ntc,  ch.  2, 
of  the  payment  of  the  debt  is  admiilible :  fo  that  mort- 
gages may,  in  fome  refpeds,  be  faid  not  to  be  within 
the  ftatute  of  frauds. 
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MORTGAGE, 


Mortgage! 
are  paid  ac« 
cording  to 
their  Prior ity« 

I  Vcrn.  525. 

SymeB  ▼. 
SymondSf 
4  Bro.  Pari. 
Ca.  328. 
I  Ab.  £a. 
14a, 


CHAP.  V. 

Of  the  Order  in  which  Mortgages 
M^ans  by  which  a  Priority 

f   I .  Mortgages  are  paid  accord"         38. 
tng  to  ibeir  Prienij. 
3.   Legal  Incumhrancct  prefer-         40* 

red  to  equkablt  ones. 
5.   Priority  may  be  lojl  by  Fraud,        4a. 
1 1,  lyhere  Pojejion  0/ the  Tttle  . 
Deeds  will  give  Priority  • 
17.  Diff^ite  lidortgage  not  pre-         4S. 
f erred  to  aj'ubjequent  ef- 
feQi'oe  one,  » 

19.  But   will  be   preferred  to        49. 

Judgements, 
2  2 ,  Of  tacking fubfequent  to  prior 

Incumbrances*  5 1  • 

31.  None  but  Purchafers  Viitb* 

out  Notice  can  tack,  g6, 

33.  How  far  the  frfl  Incym"         $7' 

brance  will  proted»  .  60. 


are  to  he  paf4$  ^^  tbf 
may  b.e  gained* 

Afirjl  Mortgagee  may  tack 

a  Juagem^* 
But  a  JudgemeM  Credtiar 

cannot  tact, 
A  Tertfi  qffigned  to  attenJf^ 

tfc,  may  be  got  in  by  asi 

Incumbrancer. 
Thie  DoSrine  weakened  by 

fome  Determinations    a$ 

Law, 
A  fmfne  Mortgagee    nmfl 

have  the  brfi  Right  to  tht 

legal  Eftate, 
At  what  Time  a  prior  Int 

cumbrance  may  be  got  m^ 
Of  Notice. 
Jjired  Notice. 
ConfiruSive  Notice, 


Sc^on  !• 


\X7H£R£  there  are  feveral  mortgages  on  ian  eftate,^ 
they  muft  be  paid  according  to  the  priority  of 
their  refpe£Uve  d^tes,  in  purfuance  of  a  rule  adopted 
from  the  civil  law :  J^i  prior  eji  tempore^  potior  ejt 
jure.  It  fhould,  however,  be  obferved,  that  mortgages 
are  not  preferred,  in  a  couK  of  equity,  to  ftatutes, 
judgments,  or  recognizances :  but  each  of  thefe  fecu? 
f  ities  takes  place  according  to  the  priority  of  its  date* 


5  4,  Wbere 
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5  2.  Where  there  are  fevcral  equitable  interefts  af-    2  P.  Wmt, 
feding  the  fame  eftate,  they  will  alfo  attach  upon  it,    ^^^' 
according  to  the  rdpeftive  times  at  which  they  com- 
menced ;  it  bdng  a  rule  in  Chancery,  that  equity  foi« 
lows  the  law. 


S3.  But  where  incumbrances  are  merely  equitable,   Legal  Tncum- 
a  mortgage  of  the  legal  eftate  to  a  periim  who  has  no   fjrred^to'^* 


notice  of  fuch  incumbrances,  will  give  the  mortgagee  «4"*^Wc 
a  priority  over  them.     If,  however,  any  of  the  equi- 
table incumbrances  are  excepted,    that  circumftance 
will  give  them  a  priority  over  thofe  that  are  not  ex- 
cepted. 

S  4.  A  perfon  feifed  of  an  eftate  fubjed  to  fevera!   rnprram  t. 
equitable  incumbrances,  conveyed  it  in  mortgage,  free   ^^\^^  /^j. 
from  incumbrances,  excepting  fome  of  the  equitable 
incumbrances,  which  were  later  in  point  of  date  than 
QtherSt 

Lord  Hardwicke  obferved,  that  fcriveners  and  bank* 
ers  who  lent  large  fums  of  money  on  fecurities,  and 
then  gave  derivative  fecurities  by  declarations  of  truft, 
might  as  well  be  trufted  upon  their  perfonal  credit, 
becaufe  it  was  in  their  power  to  defeat  all  their  equi- 
table creditors,  by  conveying  the  legal  eftate  to  another : 
and  decreed,  that  the  mortgagee  was  a  truftee  for  the 
excepted  creditors,  who  were,  by  means  of  the  notice, 
preferred  to  thofe  that  were  not  excepted* 

§  5.  The  priority  of  payment,  according  to  the  date   priorirv  may 
©f  each  mortgage,  or  other  incumbrance,  may  be  loft   jpj^||  ^^ 

O4 
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Treat,  of  Eq.   by  any  fraud  or  artifice  of  the  firft  mortgagee,  in  con-. 

cealing  his  own  mortgage,  for  the  purpofe  of  inducing 
another  perfcMi  to  lend  money  on  the  fame  lands.  For, 
in  fuch  a'  cafe,  the  Court  of  Chancery  will  give  ^ 
priority  to  the  fubfecjuent  incumbrancer. 

Draper  v.  §  6.  A  perfon,  who  was  a  counfellor,  having  lent 

2  Vcrn.'37o.     8oop/.  to  A.  upon  a  mortgage  in  fee  of  a  manor,  and 

on  a  ftatute,  in  the  penalty  of  16,000  /.,  was  after-, 
wards  confulted  by  jB.  as  to  a  loan  of  2000  L  to  A^ 
He  encouraged  him  to  lend  the  money,  drew  the  mort* 
gage  deed,  and  inferted  a  covenant,  that  the  eftate 
was  free  from  incumbrances.  It  was  decreed,  that  5., 
the  fccond  mortgagee,  Ihould  have  a  priority. 

Bcr^rord  t.  §  7.  A  mortgagee  was  prefent  when  the  mortgagor 

A^t.  4g^  was  in  treaty  for  the  marriage  of  Jiis  fon  with  the  fa- 
ther of  -^.,  the  fon*s  intended  wife,  and  the  lands 
incumbered,  being  agreed  to  be  fettled  upon  this  marr 
riage,  to  the  hulband  for  life,  to  the  wife  for  life,  re- 
mainder to  the  iffue  male  and  female,  it  was  not  op- 
pofed  by  the  mortgagee,  but  he  fraudulently  concealed 
his  mortgage,  and,  at  the  fame  time,  privately  aflUre4 
the  father  of  the  fon,  that  he  would  truft  to  his  per- 
fonal  fecurity,  It  was  decreed,  that  the  fon,  and  the 
iffue  of  this  marriage,  fliould  hold  the  Unds  quietly 
iigainft  the  mortgagee  and  his  heirs, 

§  8.  But  when  the  party  to  whom  the  fraud  is  im^ 
puted  was  not  conufant  of  the  treaty  in  which  the  fraud 
was  pradUfedj  nor  ii^  any  mjmper^  nor  for  any  frfiudu^ 
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lent  purpofe,   confederating  with  the  party  praflifing 
the  fraud,  this  principle  docs  not  apply. 

am 
\ 

§  9.  Thus,  if  a  perfon  intending  to  advance  money   Ibbotfon  v. 

...  -•  Rhodes, 

on  mortgage,  appues  to  a  pnor  mcumbrancar,  to  kn^w   ^  Vcm.  554;^ 

whether  he  has  any  charge  upon  the  eftate,  on  which 

he  intends  to  lend  money,  and  he  denies  that  he  has 

any  charge,  he  will  thereby  lofe  his  priority.     But  the 

perfon  intending  to  advance  the  money,  or  his  agent, 

muft  inform  the  prior  incumbrancer,  that  he  intends   Vide  Pafley 

to  lend  money  on  the  lands  ;  for  the  prior  incumbran-  TTermR"* 

cer  is  not  bound  to  anfwer,  unlefs  he  knows  of  fuch   5i* 

intention,  as  the  queftion  may  be  aiked  merely  tp 

fadsfy  an  imperunent  curiofity, 

§  I  o.  It  was  formerly  hdd,  that  if  a  mortgagee  was  Mocatta  ▼, 

witnefs  to  a  fecond  mortgage  deed,  it  would  gain  to  j  p'^^wml ' 

the  fecond  mortgagee  a  priority.     But,  in  a  fubfequent  393*    . 

cafe.  Lord  ffardwicke  is  reported  to  have  faid,  that  he  wilford  ▼. 

Beczely, 

did  not  think  the  bare  attefling  a  deed  by  a  perfon  as  a   i  Vef.  6, 
witnefs,  would  create  fuch  a  prefumption  of  his  know- 
ledge of  the  contents,  as  to  affed:  him  with  any  fraud 
therein ;  for  a  witnefs  is  only  to  authenticate  it,  and 
not  to  be  privy  to  the  contents.     And,  in  a  modem   Bcckot  ▼. 
cafe.  Lord  Tburlow  is^reported  to  have  faid ;  "  J  do   ^^^^^^i 

I  j5ro.  Kcp4 

^V  not  leay?  this  as  a  cafe  which  I  ffiould  determine  in   353. 
"  the  fame  manner ;  fof  a  witnefs^  iii  prance,  is  not 
^*  privy  to  the  contents  of  the  deed/' 

# 

§  II.  It  has  been  laid  down  as   a  rule  in  a  mo-  whcKPor. 
4ero  c^^,  that  vhpr?  s^  fecond  mortgagee  is  in  pof,  t^^Oc^' 

fcflion  *'l'  ?•'«  * 

Priority, 


.'»• 
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Goodtitic  V.  fcffion  of  the  title  deeds,  that  drcumftance  will  entitle 
I  Term  R.  Wm  to  a  priority  over  the  firft  mortgagee ;  becaufc, 
762.  where  a  perfon  lends  money  upon  mortgage,  and  does 

not  require  the  delivery  of  the  title  deeds,  he  thereby 
enables  the  mortgagor  to  pradife  a  fraud  upon  a  third 
perfon. 

§  1 2.  This  rule  is,  however,  much  too  general,  as 
there  are  many  cafes  in  which  the  title  deeds  cannot  be 
Treat. of Cq.  delivered  up;  and,  therefore,  it  is  now  fettled,  that 
b.i.  C.3.  .4,  ^Q^ijjjjg  bm  ^  voluntary,  diftinA,  and  unjuftifiable  con- 
currence on  the  part  of  the  firft  mortgagee  to  the  mort* 
gagor's  retaining  the  title  deeds,  (hall  be  a  reafon  for 
poflponing  his  priority. 

.Peter  ▼.  S  ^3'  Th^Sj  where  it  appeared,  that  the  mortgagor 

I  Ab.  Eq.  obtained  pofleflion  of  the  title  deeds  from  the  firft  mort- 
is i.  gagee,  upon  a  reafonable  pretence.  Lord  Cewper  d\£- 

mifled  the  bill  brought  by  the  fecond  mortgagee  to 

poftpone  the  iirft. 

Peoner  t«  S  1 4«  ^^*  Fonblanque  mentions  a  cafe,  where  it  ap«> 

Treat. *^  of  Eq.  p^anng  that  the  firft  mortgagee  had  required,  and  was 
b.  I.  c.  3.  f.4.   iiflured  by  the  mortgagor,  that  he  had  delivered  to  him 

all  the  title  deeds.  Lord  Thurlow  held,  that  there  muft 
be  i  voluntary  leaving  of  the  deeds  to  entitle  the  fe- 
cond mortgagee  to  gain  a  priority. 

I 

Tourle  ?.  S  ^  5*  I^  another  cafe.  Lord  Thurlow  held,  that  a 

**"^»  R  mortgagee  of  a  reverfion,  who  had  not  the  title  deed^, 
fIjQ.  &ould  not  be  poftponed  to  another  mortgagee,  whofe 

mortgage 


\ 
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sMitgage  vas  maide  after  the  mortgagpr  had  coioe  into  vide  Plumb 

f  V   Flint 

pofiefliosi,  and  who  had  got  the  title  dwk,  tbiare  being  Xnft.  k.  43a. 
neither  fraud  n6r  grofs  negligence.  ^^^J^^-  i"°- 

%  16,  But  when  a  fecond  mortgagee  h^  got  poflef-  Head  ▼. 

Con  of  tl|(6  title  dseds,  a  court  of  eqviity  will  not  take  3  p.  was« 

them  from  hiin>  unlef$  the  firft  mortgagee  pays  him  ^^9' 
]m  moQ^, 

* 
$  17.  If  a  peribn  mortgages  his  lands  by  a  defeSive   A  defeair* 

conveyance,  and  afterwards  mortgages  them,  by  an   not  prc^rre4 
aflurance  that  is  irood  and  effedual,  tp  a  perfon  who   ^^  ^  ^^^^' 

**  \  ^  quent  effec* 

has  no  notice  of  the  defective  conveyance,  the  fecond  tive  one. 

mortgage  will  prevail,  becaufe  that  carries  the  legal  '  ^^'  ^' 

eilate*    And  equity  will  not  interfere  where  bQth  par-*  Ante,  f.  3, 
ties  are  equally  innocent, 

§  1 8.  Copyhold  lands  were  mortgaged,  but  without  Oxwick  t, 
a  furrcnder*    They  were  afterwards  mortgaged  to  an-   ^Bic,^  Ab, 
pther  perfon,  and  furrendered  tp  him.    The  fecond  43* 
mortgagee  was  admitted,  and  brpught  his  ejedlment  \ 
and  the  firfi;  mortgagee  brought  his  bill  to  be  relieved^ 
The  Mafter  of  the  Kolls,  on  fplemn  agreement,  dif« 
mifled  the  bill  with  cofts ;  and  held,  that  equity  would 
qot  fupply  the  defe^  pf  a  furrendcr,  a^gainft  a  perfon 
who  came  in  by  title,   upon  furrender  of  the  fam^ 
premife^    Th^  cafe  was  reheard  before  i.ord  Ctnuper^ 
who  was  of  th^  fame  opinion,  and  took  this  diffisrence^ 
that  when  there  are  two  perfon^  that  have  equal  eqmty,i 
th«n  thole  that  have  the  legal  title  ihall  prevail ;  be^ 
caufe  there  ii  no  equity  to  take  frpm  fuch  perfons  the 
titl^  th»t  they  have  giuned  ^t  law. 

§  19-  But 


204 

But  will  be 
preferred  lo 
Judgments. 

I  Ab.  £q. 
3»o. 
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§  1 9.  But  if  a  perfon  mortgages  his  land  by  a  de- 
fective conveyance,  and  there  be  fubfequent  debts^ 
which  did  not  originally  affeft  the  land,  there  the  de- 
fed  of  fuch  conveyance  will  be  fupplied  in  equity 
againft  incumbrancers,  who  afterwards  acquire  a  legal 
title  to  the  land.  For,  fince  the  fubfequent  incum- 
brancers did  not  originally  take  the  lands  for  their 
fecurity,  nor  had  an  intention  to  affefl:  them,  when 
afterwards  the  lands  are  affe£ted,  and  they  come  in 
under  the  perfon  who  was  obliged  in  confcience  to 
make  the  fecurity  good,  they  will  not  be  allowed  to 
ftand  in  his  place,  but  will  be  poftponed  to  fuch  de- 
feftive  conveyance* 


finrgb  V. 
IrraDcis, 
1  Ab.  £q. 
320.5  Bac. 
Ab*  41. 


§  20.  Henry  Francis  J  father  of  the  defendant  iilwry, 
in  confideration  of  400  /.  money  lent,  by  fieoflFment, 
17th  July  1665,  mortgaged  to  the  plaintiff's  teflator 
in  fee,  a  piece  of  ground  called  Pursfield,  in  the  parifh 
of  Gibs  J  buf  made  no  livery  thereon,  and  covenanted  for 
him  and  his  heirs,  that  he  was  lawfully  feifed  in  fee  of 
the  premifes,  and  for  quiet  enjoyment,  free  firom  in- 
cumbrances, againft  him  and  his  heirs,  and  all  perfons 
claiming  under  him,  with  covenant  for  further  affur- 
ance  within  feven  years.  Henry  Francis  the  father, 
borrowed  of  the  teflator  77  /•  on  bond,  and  promifed, 
that  the  mortgaged  premifes  fhould  be  fecurity  for  it. 
Henry  Francis  the  father,  in  1670,  made  his  will,  and 
thereof  made  Henry  Francis  the  fon  executor.  The 
teflator  Robert  Burgh  died,  and  the  plaintiff  Eleanor 
proved  his  will.  The  defendant  Henry  Francis  con- 
feffed  fevcral  judgments  on  bonds  entered  into  by  his 
father,  (to  wit)>   feven  judgments,  as  heir,  and  one 

as 
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as  executor  to  his  father.  One  of  thcfe  feven  judg- 
ments was  obtained  by  Heymariy  a  defendant,  on  an 
adion  brought  the  firft  or  fecond  day  of  Hilary  term 
1670,  for  400/.,  and  all  the  other  judgments  were 
entered  about  the  fame  time.  This  caufe  came  on  to 
be  heard  by  Sir  Heneage  Finch  Lord  Keeper,  affifted  by 
Judge  Wild^  who  declared  that  the  court  was  fully 
fatisfied  that  the  plaintiff  ought  to  be  relieved ;  and  that 
the  faid  judgments  ought  not  to  incumber  the  premifes 
till  the  mortgage  money  was  fully  paid ;  wherein  the 
court  did  not  ground  its  opinion  upon  the  manner  of 
obtaining  the  judgments,  all  in  the  term,  and  moil  of 
them  together,  nor  on  the  fpecial  way,  whereby  the 
heir  charged  the  lands  by  pleading  rien  per  defcent^  nor 
on  the  priority  of  the  tejie  of  the  original,  on  which 
the  judgments  were  grounded :  but  upon  the  true  na- 
ture of  the  cafe,  the  court  declared,  that  the  debt  due 
by  mortgage  did  originally  charge  the  lands,  which  the 
bonds  did  not,  till  they  were  reduced  to  judgments ; 
and  it  ought  not  to  be  in  the  heir's  power,  by  con- 
fefling  judgments,  to  charge  the  lands,  in  prejudice  to 
that  equity  \  and  the  rather  becaufe  of  the  covenant 
for  further  affurance :  and  though  the  mortgage  was 
defe&ive  in  law,  for  want  of  livery,  yet  equity,  which 
fupplied  that  defect,  charged  the  lands  ;  and  though 
the  creditors  had  no  notice,  yet  they  fhould  be  bound 
in  this  cafe,  becaufe  they  were  put  in  no  worfe  con- 
dition than  they  ought  to  be,  viz.  to  be  poitponed  to 
the  mortgage.  Therefore  it  was  decreed,  that  the  de- 
fendant Henry ^  the  heir,  fliould  convey  to  the  plaintiff, 
or  her  aiSgns  in  fee,  in  manner  as  a  mailer  fhould 
direct,  but  redeemable  on  the  payment  of  the  faid  400/. 

due 


due  oft  tht  former  defe6Kve  mortgage ;  and  die  pre« 
mifis*  to  bie  held  quietly  againft  the  plaint^,  and  all 
claimiitg  under  thenij  finee  the  cbte  of  the  mortgage ; 
and  he  vho  has  the  equity  of  redemption  may,  in  con- 
venkmt  time,  bring  a  bill  to  redeem ;  and,  in  default 
thereof,  the  now  plaintiflFs  may  bring  one  to  fbreclofe ; 
and  a  perpetual  injundion  \ieas  alfo  awarded  to  quiet 
the  plaintiffs,  and  their  afligns  in  pofleflion,  againft  all 
the  defendants,  and  the  aforefaid  incumbrances,  and 
to  ftay  all  proceedings  at  law ;  but  the  plaintiffs  to 
have  no  cofts  of  this  fuit,  unleis  fome  come  to  re- 
deem ;  then  the  now  plaintiffs  to  have  all  cofts  of  this 
and  fuch  fuits,  as  was  ufual  in  the  redemption  of 
mortgages* 

Taylor  T.  §  i^«  •^*  furrendered  a  copyhold  eftate,  by  way  of 

%  Vera.  564.    niortgage,  for  money  lent,  but  the  furrender  was  not 

prefented.  A*  became  a  bankrupt,  and  his  affignees 
were  admitted  to  the  copyhold,  and  brought  their 
ejeSment.  The  mortgagee  brought  his  bill  in  Chan- 
cery to  be  relieved.  The  court  decreed  a  perpetual 
injundion  in  behalf  of  the  mortgagee.  For  though  it 
was  &id  that  the  creditors  of  the  bankrupt  were  equally 
valuable  as  the  mortgagee,  and  having  the  title  at 
law,  they  ought  to  be  preferred,  yet  it  w|ts  over-ruled  ; 
becaufe  the  other  creditors  of  the  bankrupt  did  not 
lend  on  the  credit  of  the  land,  as  the  mortgagee  did. 
And  therefore  when  fuch  creditors  come  under  the 
bankrupt  to  charge  the  land,  they  ought  to  ftand  in 
his  place,  and  come  under  the  fame  obligation  of  con* 
fdence,  to  make  good  the  defedive  fecurity. 

9  §  21.  On^ 
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5  22.  One  of  the  great  objeds  of  the  common  law   Of  tacking 
was,  tp  profie^  and  fecure  honeft  purchafers^  who   priorincuin^ 
had  long  been  in  poffeffion  of  lands.     It  is  to  this  prin-   ^"^"^^s. 
ciple  that  fines  and  non-^laim,  defcents  which  take   '^^^  ^^' 
away   entries,   and    coHateral  warranties,   owe   their 
origin  and  effeds.    The  coinrts  of  equity^  whoie  duty 
it  is  to  follow  the  rul^  of  the  common  law,  foon 
adopted  the  fame  do£farine ;  and  laid  it  down  as  a  rule,    i  Ab.  Eq, 
that  an  honeft  pm-chafer  or  mortgagee,  (who  is  a  pur-   ^^'^  *  ^] 
chafer  pro  tanto)^  without  notice  of  any  defeft  in  his 
title,  or  of  any  incumbrance  on  the  eftate,  at  the  time 
of  his  purchafe,  fhall  not  have  his  title  impeached  in 
equity.     Neither  fhall  he  be  compelled  to  difcover  any    i  Vera.  52. 
writings  on  other  things  which  may  weaken  his  title:    Fagg!^  Cha. 
nor  will  the  Court  of  Chancery  take  any  advantage   ^**  ^^* 
from  him,  by  which  he  may  defend  himfelf  at  law. 

$  23*  In  confequence  of  thefe  principles,  it  has 
been  long  fettled  by  the  Court  of  Chancery^  that  if  a 
perfon  purchafes  an  ^ate,  or  advances  money  upon  a 
mortgagie  of  it,  without  having  any  notice,  at  the  time 
of  his  purchafe  or  mortgage,  of  any  incumbrance  af* 
feding  it,  and  afterwards  finds  out  that  there  are  in- 
cumbrances, and,  upon  fuch  difcovery,  obtains  a  con- 
veyance of  an  outftanding  legal  eflate,  prior  to  the  in- 
cumbrance fo  difcovered,  to  a  truflee  for  himfelf,  the 
Court  of  Chancery  will  not  interfere,  to  fet  afide  fuch 
incumbrance  j  fo  that  he  will  be  thereby  eflfcdlually  ,  Ab.  Eq. 
fecured  from  the  mefne  incumbrancer.  For  the  cir-  ?it*'  *  ^' 
cumflance  of  his  purchafing  without  notice,  gives  him 
equal  equity  yfith  the  mefne  incumbrancer,  and,'  by 
obtaining  a  conveyance  of  the  outftanding  legal  eflate, 

he 
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Francis  6i.      he  acquires  a  ride  at  law ;  fo  that  he  comes  within  ih^ 

maxim,  that,  where  equity   is  equal,  the  law  muft 
prevail. 

§  24.  Beiides,  the  perfon  who  has  the  mefne  incum-^ 

brance,  having  only  a  title  in  equity,  cannot  prevaii 

iigainfl  one  who  has  an  equal  title  in  equity  and  the 

legal  eftate ;  it  being  alfo  a  maxim  in  Chancery,  that^ 

Rejj.Temp.     In  aquali  jure  melior  eji  conditio  poj/identis*     And  Lord 

zVti^lnl       ^^^pcr  Finch  obferves,  that  precedents  of  this  kind 

VidcWortlcy   ^®  ^^''Y  ancient  and  numerous,  where  the  court  hai 

▼.  Birkhcad,     refufed  to  giye  afliftance  againft  a  purchafer,  either  ill 

favor  of  the  heir,  or  the  widow,  the  fatherlefs,  or  cre- 
ditors, or  to  one  purchafer  againft  another. 

Marihv.Lec,  §  ^5*  One  Englijh  mortgaged  the  manor  of  IViJhdi 
iCha.(L.  f^^  1000/.,  and  afterwards  acknowledged  a  ftatute  to 
*^'  the  mortgagee  for  800  /•     Englijh  mortgaged  the  fame 

lands  fome  time  after  for  700  A,  and,  laftly,  mortgaged 
them  to  one  Lee  for  200  /.  Lei  had  no  notice  of  the 
former  incumbrances  when  hfc  lent  his  money,  but 
having  difcovered  the  mortgage  for  700  /.,  he  pur^ 
chafed  in  the  preceding  mortgage  and  ftatute.  And 
the  qtieftion  was,  whether  he  Ihoiild  by  that  means 
protedl  himfelf  againft  the  mortgage  for  700  /. 

The  Lord  Keeper,  affifted  by  Lord  Chief  Barori 
Hahy  and  Juftice  Rainsford^  held,  that  Lee  might 
make  ufe  of  thefe  incumbrances  to  proteft  his  owii 
mortgage,  as  he  had  both  law  and  equity  on  his  fide ; 
for,  firft,  he  had  the  legal  title^  by  biting  purchafed 
in  the  preceding  mortgage  and  ftatute  \  and^  fecondly^ 

he 
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he  had  equal  equity  with  the  mortgagee  for  700  /.,  by 
having  lent  his  money  without  notice  of  kny  preceding 
incumbrance.     And  Lord  Chief  Baron  Hale  obferved,  . 
that  this  point  had  been  determined  by  the  Court  of 
Exchequer,  in  one  Shelley*s  cafe  j    and  Sir  if.  Ftncb^ 
counfel  for  Leey  cited  Pn/Hati  v,  Jdck/ofi,  Gtove  v* 
GriMy  sLnd  Mrs.  Caldmf%  cafe,  in  all  which  the  Court 
of  Chancery  had  determined,  that  a  purchafer,  or  a 
mortgagee  for  a  valuable  Confideration,  without  notice, 
who  took  in  a  precedent  incumbrance,  fliould  thereby 
proted  his  eftate  agai];ift  aiiy  perfon  who  had  a  mon« 
gage  fubfequent  to  the  firfl:,  and  before  the  lail  mortt 
gage,  although  he  had  purchafed  in  the  incumbrance 
after  he  had  notice  of  the  fecond  mortgage. 

%  26.  it  is  thd  fatne  where!  a  mortgagee  can  obtain  Uiggon  t. 
an  affignment  of  a  flatute,  recognizance,  or  jildguient  j   ^"chT'ca- 
for^  in  that  cafe,  he  will  be  entitled  to  extend  the  lands,   i49< 
ot  take  half  of  them  on  a  writ  of  elegit,  and,  by  that 
means,  hold  them  until  he  has  received  all  that  is  due 
upon  the  ftatute,  or  other  fecurity  fo  purchafed,  and 
alfo  on  his  mortgage,  before  the  fecond  mortgagee  can 
receive  any  thing. 

§  2^.  Thete  were  firft,  fecond,  and  third  mortga-  Ejm^tad,  t. 

gees,  who  had  all  lent  their  mbney  without  notice,   Povcy, 

1,  -^  I  Vera- 187- 

The  third  mortgagee  hearing  of  the  two  former  fecu- 

rities,  bought  in  the  firft  incumbrance,  which  was  a 

latisfied  judgment.    And  it  was  ftrongly  infifted  ^t  the 

bar,  that  though  the  trade  of  buying  in  incumbrances 

had  been  formerly  countenanced,  yet  that  it  was,  iij 

ttuth,  a  thmg  againft  confcience,  and  contradiftory  to 

Vol.  n.  P  many 


many  eflablilhed  rule$  of  law  and  equity.    Lord  Keeper 

North  faid,  he  wondered  the  counfel  laid  their  (houlders 

to  a  point  that  had  been  fo  long  fettled,  and  received 

Sadler  t.         ^g  the  conftant  Gourfe  of  Chancery.    It  was  true,  there 

2  Vcro.  30,     had  been  ftrong  argi^nents  ufed  againft  the  unreafon- 

ableads  of  ibis  pra^ce^  and  there  might  be  likewife 

Ikong.  reafons  brought  for  the  maintaining  of  it ;  and 

fo  wajs  at  firfl  a  cafe  very  difputable  :  but  being  once 

Ante,  L         fqlemnly  fettled^  2»  it  was  in  the  cafe  of  Marjb  v.  Lee, 

b^  would  not  now  fuffier  that  point  to  be  ftirred. 

^  98.  Mfn^etc  a  claufe  is  inferted  in  a  mortgage  deed^. 
by  which  the  lands  are  made  a  fecurity  for  any  farther 
fums  which  ihall  be  borrowed  by  the  mortgagor  from 
the  mortgagee,  a  fubfequent  loan  will  be  confidered 
as  part  of  the  original  tranfafUon^  and  will  have^  a 
priority  over  afecond  mortgage  although  fubfequent  to 
fuch  fecond  mortgage,  and  although  the  firfl.  mortga- 
gee had:  notice  of  it,  at  the  time  when  he  advanced 
his  Qioney. 

Gordoa  ▼•  S  ^9-  ^*  mortgaged  to  B.  for  a  term  of  years  to 

Vin.  Ab.      fccure  a  fum  of  money  already  lent,  and  alfo  fuch  other 

52*  fums  as  B.  ihould  afterwards  lend  or  advance  to  him. 

jL  made  a  fubfequent  mortgage  to  C»  for  a  certain 
-  fum,  with  notice  of  the  firft  mortgage,  ^x\d  then  the 
firfl  mortgagee,  having  notice  of  the  fecond  mortgage, 
advanced  a  farther  funu  The  quefUon  was^  up6xi> 
what  terms  the.  fecond  mortgagee  ihould  redeem  the^ 
i)rfl  mortgage* 

]Mor4i 
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Lord  Cowper. — ^The  fecond  mortgagee  Ihall  not  re- 
deem the  fif-fl:  mortgage,  witl^ut  paying  all  that  is 
due,  as  well  the  money  lent  after,  as  that  before  the 
fecond  mortgage  was  made :  for  it  was  the  folly  of 
the  fecond  mortgagee,  with  notice,  to  take  fuch  a 
fecurity. 

S  30.  If  a  purchafer  buys  in  an  old  incumbrance   i  Vera.  52, 
firft,  and  afterwards  purchafes  the  inheritance,   the 
confequence  will  be  the  fame ;  provided  the  purchafer 
had  no  notice  of  the  prior  incumbrance  at  the  time  of 
his  purchafe. 

$  31.  A  mortgagee  fhall  not  proted  himfelf  by  None  but 
taking  a  conveyance  from  a  truftee,  after  notice  of  the  without  ^ 
truft,  for,  in  that  cafe,  he  becomes  himfelf  a  truftee.      ^'°^^^^  ^^ 

^  Tit.  *2. 

S  32.  Arm  Bayly  being  poflcfled  of  a  term  for  years,  Saunders  ▼. 
made  a  voluntary  fettlement  thereof,  in  truft  for  herfelf  ^  Vcrn.  271. 
for  life,  remainder  to  her  daughter  Ifabella  Barnes  for 
life,  remainder  to  the  children  o^ Ifabella  by  Mr.  Barnes 
her  then  huft>and'J  Ifabella  mortgaged  the  lands  in 
queftion  to  the  plaintiff,  who  pretended  he  had  no 
notice  of  the  fettlement.  But,  having  afterwards  got 
notice  of  it,  he  procured  an  aifignment  of  the.  term 
£rQm  the  truftees. 

» 

The  court  faid,  that  though  a  purchafer  may  buy  in 
an  incumbrance,  or  lay  hold  on  any  plank  to  proteft 
binifelf,  yet  he  fliall  not  proteft  himfelf  by  the  taking 
a  coaveyance  from  a  truftee  after  he  had  notice  of  the 
Iruft :  fcr,  by  taking  a  conveyance  with  notice  of  the  Vide  Tit.  13. 

Pa  truft,  ^- *' ^- ^'- 
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truft,  he  himfelf  became  the  truftee,  and  muft  not,  to 
get  a  plank  to  fave  hirrlfelf,  be  guilty  of  a  breach  oS> 
truft. 

How  far  the  §  33.  If  the  firft  incumbrance  only  extends  to  part 
brancc  will  of  the  eftate  compnfed  in  the  latter  mortgages,,  it  wiH 
proua.  ^j^jy  proteft  the  part  thus  comprifed.     But  if  the  firft 

incumbrance  extends,  to  eftates  not  comprifed  in  the 
fubfequent.  mortgages,  the  pulfne  ntortgagee  Ihall  hold 
all  the  eftates  until  he  is  fatisfied. 

■ 

Bovcy  V.  S  34*  -^  perfon  mortgaged  the  manor  and  redory 

f  Ch^Oi*  ^^  ^*  ^^  '^•»  ^^^  afterwards  mortgaged  the  redory  to 
201.   I  Ab,     B.y  without  notice  of  the  mortgage  to  A.^  and  then 

B.  purchafed  in  a  precedent  incumbrance,  on  both  *the 
manor  and  re£tory.  The  queftion  was,  when  B.  had 
received  all  the  money  due,  on  the  firft  fecurity  ;  whe- 
ther he  fhould  receive  any  more  profits  of  the  manor, 
or  only  keep  the  incumbrance  on  foot  to  proteft  the 
redory.  This  was  argued  before  Lord  Keeper  Ftnchj 
in  the  prcfence  of  Wild  and  Twifden ;  and  the  two 
Judges  held,  that  B.  fhould  not  receive  the  profits  of 
the  manor  after  the  firft  incumbrance  was  fatisfied,  be^ 
caufe  he  had  taken  the  redory  only  for  yU  fecurity  of 
that  fum ;  and  it  would  be  unreafonabk  ta  give  him 
a  fecurity  beyond  what  he  had  in  his(  original  inten«> 
tion.  But  the  Lord  Keeper  overruled  it;  for  that, 
when  he  had  purchafed  the  precedent  incumbrances, 
which  comprehended  both  the  manor  and  the  redory, 
and  were  forfeited  at  law,  it  was  but  reafonable  that 
the  eftate  fhould  not  be  taken  away  by  the  mefne  in« 
cumbrancer  in  a  court  of  equity,  which  by  no  methods 

cottjd 
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c  ould  be  evided  at  law,  tinlefs  the  perfon  who  fought 
relief  would  do  equity,  and  pay  the  whole  money  due 
on  both  fecurities. 

§35.  It  has  been  long  fince  eflabliflied  as  a  rule  in  Afcough  v. 
Chancery,  that  where  a  mortgagee  buys  in  incumbran-  1  Vcrn.  66. 
ces  to  proteft  his  eftate  at  law,  on  compofitions,  he  (hall 
be  allowed  the  full  money  due  on  fuch  incumbrances ; 
and  the  fame  fliall  not  be  redeemed  by  the  mortgagor 
or  hij  heir,  without  full  payment  of  all  the  money  due 
on  fuch  incumbrances,  without  regard  to  the  beneficial 
bargains  and  compofitions  made  by  fuch  purchafer. 

S  36.  A  diftin^on  is,  however,  ni?ide  in  cafes  of 
this  kind,  between  a  ftranger  and  a  truftee  or  heir  at 
law.  Tor  where  an  heir  or  truftee  buys  in  an  incum-    Darcy  ▼. 
brance,  he  fhall  be  allowed  no  more  than  what  he    ^vern  a.q. 
realJy  paid  for  iij  unlefs  he  bought  it  to  proteQ:  an  incum-   Id-  335* 
brance  to  which  he  himfelf  was  entitled.     But  where  a 
ftranger  who  has  an  incumbrance  on  an  eftate,  buys 
in  another  fecurity  to  proteft  his  own,  he  fliall  not  only 
holdittillhehasfatisfied  his  own  debt, and  has  reimburfed 
himfelf  the  money  paid  for  the  incumbrance  he  bought 
in,  but  even  till  he  has  received  all  the  money  and 
arrears  of  intereft  due  on  the  fecurity  fo  bought  in. 

§  37..  In  the  cafe  of  judgments  or  ftatutes,  it  is  laid   2  p.  Wm«. 
down  by  Sir  Jofepb  Jekyll^  that  if  a  puifne  mortgagee,   ^^^' 
without  notice,. buys  in  a  prior  judgment  or  ftatute, 
and  that  judgment  or  ftatute  is  extended  uppn  an  elegit, 
at  a  value  much  under  the  real,  the  mefne  mortgagee 
fliall  not  make  the  puifne  mortgagee,  who  has  got  in 
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fuch  judgment,  account  otherwife  or  for  more  than  the 
extended  value ;  nor  will  the  Court  of  Chancery  give 
any  relief  againft  the  judgment  or  Ilatutc,  but  leave 
the  mefne  mortgagee  to  get  rid  of  them  as  well  its  he 
can  at  law. 


A  firH  Mort-         ^  ^8.  It  IS  laid  down  by  Sir  Jo/eph  Jekyll,  that  where 

gac^rc  n.ay  *" 

tack  a  Judge,  a  firlt  mortgagee  advances  a  farther  fum  of  money  to 

"^°''  the  mortgagor  upon  a  ftatute  or  judgment,  he  Ihall 

'\'r     retain  againft  a  mefne  mortgagee,  till  both  thf^  mortr 

1-'  662.  gage  and  ftatute  or  judgment  be  paid  j  bccaufe  it  is  to 

be  prefumed,  that  he  lent  his  money  upon  the  Itatutf* 
or  judgment,  as  knowing  he  had  hold  of  the  land  by 
the  mortgage,  and,  in  confidence,  ventured  a  farther 
fum  on  a  ftcurity,  which,  though  it  paffed  no  prefent 
intereft  in  the  land,  yet  muft  be  adpiitted  to  be  a  lien 

Id,  thereon.     But  this  is  only  allowed  where  the  firft  mortr 

gagee  lent  the  money  on  the  judgment,  before  he  haji 
notice  of  the  fubfequent  incumbrance. 

Godfrey  v.  §  39-  Whcre  a  mortgagee  has  tacked  a  judgment 

3  Atk.  517.     to  his  mortgage,  he  (hall  not  be  confined  to  the  penalty 

of  the  judgment,  but  fliall  be  entitled  to  intereft  upon 
the  debt  fecured  by  judgment,  though  it  exceeds  the 
penalty  down  to  the  time  the  principal  is  paid  off*. 

Butajudjre-  §  40.  A  creditor  by  judgment,  ftatute,  or  recog- 
«!n°not  tack?*^  nizance,  cannot,  by  buying  in  an  old  mortgage,  tack 
Vidf  Wrigbt  ^^  ^^  ^^^  judgment,  ^ffc.  fo  as  thereby  to  gain  a  prefer 
▼.  Pilling,  rcnce  to  his  judgment  over  a  fubfequent  mortgage ; 
494.  becaufe    a  judgment   creditor   does  not  advance  his 

money  upon  the  credit  of  the  cognizor's  real  eft  ate. 

§  44,  A  puifne 
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$  41.  A  puiilhe  judgment  creditor  bought  in  diefiffl  Brace  ▼. 
mortgage,   without  notice  of  the  fecond  mortgage,   Sa^^ugli, 
when  he  lent  his  money  on  the  judgment*    And  the  2  P.  Wms. 
queftion  was,  whether  thispuiihe  judgment  creditor  ^''*    x 
Ihould  tack  and  unite  bis  judgment  to  the  firft  mort- 
gage, fo  as  to  gain  a  preference  on  his  judgment  bdbxe 
the  meihe  mortgage. 

•Sir  ypfepb  Jekyll  held,  that^  the  judgment  creditor 
fhouid  not  tack  or  unite  the  firft  mortgage  to  his  judg- 
ment, and  thereby  gain  a  prefference.    For  one  can- 
not call  a  judgment  creditor  a  purchafer,  nor  has  fuch 
creditor  any  right  to  the  land :  he  has  neitheryW  in  re^ 
i^r  ad  rem ;  and,  therefore,  though  he  releafes  all  bid 
right  to  the  land,  he  may  extend  it  afterwards.   .  All 
that  he  has  by  the  judgment,  is  a  lien  on  the  land,  but 
non  conjlat^  whether  he  ever  will  make  ufe  thereof  j  for 
he  may  recover  the  debt  out  of  the  gt>ods  of  the  cdgni« 
zor  hij  fieri  facias^  or  may  take  the  body,  and  then, 
during  the  defendant's  life,  he  cdn  have  no  other  e^^e- 
ctttxon ;  befides,  the  judgment  creditor  does  not  lend 
-his  money  upon  j^he  immediate  view  or  contemplation 
cf  the  cognizor's  real  eHate,  for  the  land  afterwards 
purchafed,  may  be  extended  upon  a  judgment ;  nor  is 
he  deceived  or  defrauded,  though  the  cognizor  of  the 
judgment  had  before  made  twenty  mortgages  of  all  his 
real  eftate,  whereas  a  mortgagee  is  defrauded  or  de- 
cdved  if  the  mortgagor^  before  that  time,  mortgaged 
*his  iand  to  another ;  and  it  i»  fuch  a  fraud  as  the  Par* 
•liament  takes  notice  of,  and  punifhes  by  foreclofing   Ance>cfa.  |^ 
Xuch  mortg^or,   who  mortgages  his  land  a  fecond 
-Sixtie^  without  giving  notice  of  tfat  firft  mortgage:  and,  in 
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that  refpe&,  this  cafe  differed  from  a  puifne  mortgagee's 
buying  ia  the  firft  mortgage.  His  Honor  further  ob- 
ferved,  that  though  the  rule  of  equity  had  been  fo 
fettled,  it  was  not,  however,  without  great  appearance 
of  hardihip ;  for  ftill  it  feemed  reafonable,  that  each 
mortgagee  fhould  be  paid  according  to  his  priority,  and 
hard  to  leave  a  fecond  mortgagee  without  remedy,  who 
might  know,  when  he  lent  his  money,  that  the  land 
was  of  fufficient  value  to  pay  the  firft  mortgage,  and 
alfo  his  own,  to  be  defeated  of  a  juft  debt  by  a  matter 
inter  alios  aSa^  a  contrivance  between  the  firft  mort* 
gagee  and  the  third,  was  great  feverity :  but  this  had 
bepn  fettled  upon  folemn  debate  in  the  cafe  of  Marjh 
Y.  Lee^  wherein  that  great  man  Sir  Matthew  Hale^ 
(then  Chief  Baron),  was  cajled  by  the  Lord  ChanceU 
lor  to  his  ai&ftance* 


A  Tenii 

ailigned  to 
attend,  &c. 
mity  be  got 
in  by  ifn  In- 
cumbrancer. 

Tit.  12.  c.  3. 


S  43.  The  nature  of  outftanding  terms,  and  the 
diftindion  between  terms  in  grofs  and  terms  attendant 
on  the  inheritance, ,  has  been  already  explained.  And 
in  a  modem  cafe  it  has  been  determined,  that  although 
a  term  has  been  af&gned  upon  an  exprefs  truft  to  at- 
tend the  inheritance ;  yet  if  a  fubfequent  incumbrancer 
.gets  an  aifignment  of  fuch  a  term  to  a  truftee  for  hini* 
felf,  it  will  protect  him  againft  all  mefne  incumbrances, 
in  the  fame  manner  as  if  it  had  been  a  term  in  grofs. 


Wnioughby 

V. 

Willoughby, 
1  Term,  R. 

763. 


§  43.  George  Willoughby^  th^  plaintiff  Janiz  huf- 
band,  being  feifed  in  fee,  fubjed  to  a  mortgage  term 
for  years,  12th  November  17 18,  in  confideration  of 
and  previous  to  his  marriage  with  the  plaintiff,  entered 
into  articles  for  fettling  the  eftate  to  the  ufe  of  himfelf 

for 
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for  life,  then  for  fecuring  a  jointure  to  the  plaintiflF, 
Jane^  of  350/.  per  annum,  remainder  to  the  firft  and 
other  fons  of  the  marriage  in  tail  male,  remainder  to 
George  Willoughby  in  fee,  with  pcfwer  to. charge  the 
premifes  by  deed  or  will  with  3000/.  for  younger 
children's  portions.      A  fettlement  was  made  24th 
March  17199  in  purfuance  of  the  articles,  and  17th 
Auguft  [  7 1 8,  the  old  term  was  affigned  to  Skylling  and 
Popbam,  upon  an  eaprefs  irtijl  declared  for  George 
Willoughby^  his  heirs  and  affigns,  to  attend  and  wait 
upon  the  freehold  and  inheritance  of  the  premifes,  and 
be  fubfervient  thereto.    George  Willoughby^  24th  March 
1750,  made  his  will,  and  executed  his  power  by 
charging  his  eftate  with  3000  /•  for  his  younger  child- 
ren, and  died,  leaving  the  plaintiff  Jane  his  widow,  the 
defendant  Henry  Willoughby  his  eldeft  fon,  and  thre^ 
daughters,  and  a  younger  fon  George j  corplaintiffs  with 
the  mother.     The  plaintiff  Jane  being  entitled  under 
the  fettlement  to  her  jointure  of  350  /•  per  annum^  and 
Henry  being  tenant  in  tail,  he  fuffered  a  recovery,  de- 
claring the  ufe  to  truftees  and  their  heirs,  upon  trufl: 
neverthelefs  for  fuch  perfon  and  perfons,  and  fuch 
efl^te  and  dilates,  as  he  the  faid  Henry  Willoughby  by 
deed  fliould  appoint;  and  borrowed  870/.  of  his  mother, 
and  by  an  aifignment  mortgaged  the  eftate  to  her  for 
a  term  of  500  years.     All  this  time  the  old  term  re- 
mained,  and  ftood  in  Skylling  and  Pop  ham ;  but  i^th 
June  1751,  Henry  borrowed  800/.  of  the  defendant 
y^ff^^  Crippsj  and  for  fecuring  it,  mortgaged  the  pre« 
mifes  to  Cripps  in  fee.    The  fame  day,  Skylling^  the 
furviving  truftee  in  the  aifignment  of  the  old  term  to 
ittend  the  inheritance^  by  the  direSion  of  defendant 

Henry^ 
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Henry y  afiigned  that  term  to  the  defendant  Alexander 
BootSy  in  truft  to  protefl:  Cripp\  mortgage  of  the  fee* 
It  appeared  by  evidence,  that  previous  to  the  tsJdng  of 
this  mortgage,  and  on  that  occaiion,  Cripps  had  fiiU 
notice  of  the  marriage  articles,  notwithflanding  which 
he  took  a  covenant  in  the  mortgage  deed  from  Henry 
Willoughby  that  the  premifes  were  free  from  all  incum* 
brances,  except  one  indenture  of  ailignment  of  the  old 
term  to  the  defendant  Boote^  and;  the  faid  term  and  the 
mefne  ailignment  thereof  in  the  faid  laft  aifignment 
Mentioned  ;  but  it  did  not  appear  that  Cripps  had  axiy 
notice  of  the  mortgage  made  by  Henry  to  the  plaintiff 
his  mother.     The  plaintiflF^  Jane^  the  mother,  together 
with  her  daughters  and  younger  fon,  brought  a  bill  to 
Iiave  the  benefit  of  her  jointure  under  the  marriage 
Settlement,  and  to  have  a  fale  of  the  eftate,  fubjed  to 
her  350  /•  per  annum ;  and  out  of  the  money  arifing 
from  the  fale,  to  be  paid  the  arrears  of  her  jointure, 
bext  the  provifion  for  her  daughters  [and  younger  fon^ 
and  then  her  mortgage  of  870  A,  and -the  other  incuio* 
brieav:es  in  their  order. 

The  defendant  Cripps^  the  puiftie  ihorlgagec,  fub- 
mitted,  that  the  plaintiff  Jane'^  jointure,  and  the 
younger  children's  portions  fhould  be  preferred :  but 
infifted  that  his  mortgage  ought  to  be  prefflrx^  to  rhfe 
^mntiff  Janets  mortgage,  the  legal  eftate  of  the  prior 
term  being  vefted  in  the  defendant  Boote^  his  tl^uftee, 
wd  he  being  a  purchafer  by  bis  fecond  mottgtfge  trith- 
out  notice  of  the  firft ;  on  this  principle,  that  the  legal 
cAat^  of  the  term  being  in  a  truftee  for  him,  he  had 
<\  botti 
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"both  law  and  equity  on  his  fide,  while  the  plaintiff 
Jane  had  only  an  equity  as  againft  the  term. 

This  caufe  had  depended  fome  time,  and  noT^  the 
judgment  was  given  • 

"  Two  queftions  have  been  argued  at  the  bar: 
^*  ift,  A  general  queftion,  whether  this  term  having 
*^  been  affigned  for  Skylling  and  Popham  upon  an  ex- 
"  prefs  truft  declared  to  attend  upon  the  freehold  and 
"  inheritance,  and  be  fubfervient  thereto,  the  defend- 
*^  ant  Cripps  could  in  equity  have  had  the  benefit  of 
^*  it,  to  proteft  hi^  mortgage,  both  againft  the  jointure, 
.  ^  the  younger  children's  portions,  and  the  prior 
"  moi%age,  even  fuppofmg  he  had  no  notice  of  any 
ff  of  them. 

^*  idly,  A  particular  queftion,  whether  the  defend- 
^  ant  Cripps^  having  full  notice  of  the  marriage  fettle- 
"^  merit,  the  jointure,  and  portion,  and  confequently  " . 
^'  not  being  entitled  to  the  entire  abfolute  benefit  of 
^  the  legal  eftate  of  the  old  term,  can  be  preferred  to 
"^^  the  plaintiff,  Mrs.  Willoughbyy  even  as  to  her  mort- 
^  gage,  or  muft  come  in  only  according  to  his  priority 
^  in  order  of  time." 

The  firft  iqueftion  depends  upon  three  confiderations; 
>ft,  ^*  What  is  the  nature  of  a  term  attendant  upoh 
'*  the  inheritance  ?  adly.  What  kind  of  grantee  or 
^*  owner  of  the  inheritance  is  entitled  tp  the  proteftion 
^  of  fucJh  a  term,  or,  in  other  words,  in  whofe  hand^ 
i^  fach  a  ifx^  fliall  be  allowed  to  proted  the  inherit- 

f<  ancp?  ^ 
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^  ance  ?  3dly,  Againft  what  eilates,  charges  or  in- 
'^  cumbrances  the  protedion  arifing  from  fuch  a  term 
*'  (hall  extend  ? '' 

What  Lord  Hardwicke  faid  refpefting  the  firft  of 
thefe  points,  has  been  already  dated  under  Title  12I 
Truji.  ch.  iii.  §.6.;  I  (hall  therefore  only  ftate  the 
fubfeau^nt  part  of  this  excellent  judgment. 


ffC 


cc 


adly,  What  kind  of  grantee  or  owner  of  the  in- 
heritance is  entitled,  in  this  court,  to  the  procec- 
"  tion  of  fuch  a  term  ?  In  the  firft  place,  he  muft  be 
a  purchafer  for  a  price  paid,  or  for  a  valuable  con- 
fideratiout  He  muft  be  a  purchafer  bondjlde^  not 
^^  aSefbed  with  any  fraud  or  collufion.  He  muft  be 
a  purchafer  without  notice  of  the  prior  conveyance, 
or  of  the  prior  charge  or  incumbrance ;  for  notice 
**  makes  him  come  in  fraudulently.  And  here,  when 
^'  I  fpeak  of  a  purchafer  for  a  valyable  confideratiox), 
•*  I  include  ?t  mortgagee,  for  he  Is  a  purchafer  prQ 
^*  tantQ.  If  he  has  no  notice,  and  happens  to  take  a 
**  defective  conveyance  of  the  inheritance,  defeftiye 
either  by  reafon  of  fome  prior  conveyance,  or  of 
fome  prior  charge  or  incumbrance  j  and  if  he  alfo 
take  an  afGgnment  of  the  term  to  a  truftee  for  him^ 
or  to  himfelf,  where  he  takes  the  conveyance  of  the 
inheritance  to  fads  truftee,  in  both  thefe  cafes,  he  (hall 
^'  have  the  benefit  of  the  term  to  proteft  him  j  that  is, 
he  may  make  ufe  of  the  legal  eftate  of  the  term  to 
defend  his  poflefTion,  or,  if  he  has  loft  the  poflef- 
^^  iion,  to  recover  it  at  common  law,  notwithftanding 
**  that  his  adverfary  may  at  law  have  the  ftri^  tit\e 

'<  to 
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*•  to  the  inheritance^  This  made  me  fay^  that,  in  thofe 
*^  cafes,  the  court  often  difannexes  the  truft  of  the 
term  from  the'  drift  legal  fee,  but  ftill  in  fupport  of 
right.  For  if  a  man  come  in  fairly  and  hondjide^ 
and  has  paid  a  price  for  the  land,  and  has  acquired 
an  eftate  in  it,  which  the  law  will  fupport,  (a  plank  by 
which  at  law  he  may  fave  himfelf  from  finking),  there 
can  be  no  ground  in  equity  or  confcience  to  take  it 
^^  from  him.  This  is  the  meaning  of  what  is  generally 
expreiled  by  faying,  that  where  a  man  has  both  law 
and  equity  on  his  fide,  he  ihall  not  be  hurt  in  a 
"  court  of  equity.  It  was  once  doubted  whether^  if 
the  term  were  veiled  in  a  third  perfon,  a  truftee 
generally,  and  not  in  the  party  himfelf,  he  ihould  be 
allowed  the  benefit  of  it  in  equity,  [becaufe  the  court 
^  ought  to  determine  for  whom  the  ih-anger  was  a 
"  truftee ;  and  then  the  rule  is,  qui  prior  ejl  tempore^ 
^  potior  eft  jure.  But  this  was  fettled  by  Lord  Cowper^ 
"  in  the  cafe  of  Wilker  v.  Bodingtorij  2  VerTt.  599.  He 
^^  lays  it  down  to  be  a  rule  in  equity,  that  where  a  man 
*'  is  a  purchafer  for  a  valuable  confideration,  -without 
•*  notice,'  he  fhall  not  be  annoyed  in  equity,  not  only 
**  where  he  has  a  prior  legal  eflate,  but  where  he  has 
"  a  better  right  to  call  for  the  legal  eftaie  than  his  ad^ 
"  verfary.  And,  for  this  reafon,  his  Lordihip  dif- 
<<  mified  the  bill.  But  here  I  defire  it  may  be  ob« 
"  ferved,  that  he  mufl  have  the  better  right  to  call  for 
*^  an  aflignment  of  the  legal  eflate,*  for  the  fake  of  the 
"^^  ufe  I  fhall  make  of  it  afterwards. 

>  •  a 

**  3dly,  The  third  confideration  is,   agiinft  what 
**  cftates,  charges^  or  incumbrances^  the  proteSion 

*^  arifing 
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^'  ariiing  from  fuch  a  term  (hall  extend  ?  The  anfwer 
^'  to  this  queftion  may,  I  think,  be  laid  down  very  gene* 
^^  rally,  againft  all  eftates,  charges,  and  incumbran* 
^'  ces,  created  intermediate  between  the  raifing  of  the 
^  term  and  the  purchafe.  But  here  I  defire  to  be 
*^  underftood,  to  take  in  all  the  qualities  and  requifites* 
j  ^  before  laid  down ;  valuable  confideration,  hima fides ^ 
^^  and  entire  faimefs  in  the  purchafe,  freedom  from 
^  notice,  dther  ezprefs  or  implied,  and  this  having  of 
^^  the  firfl  and  bed  right  to  call  for  the  legal  eflate  of 
^  the  term.  All  thefe  mufl  concur  to  warrant  this 
^  protection*  And  here  arifes  the  diftindion,  where- 
^^  upon  great  firefs  was  laid  for  the  plaintiff  in  this 
^^.  caufe,  and  which  was  much  laboured:  ift,  It  was 
^^  admitted  that  this  will  be  fo,  where  the  old  term  is 
<  {landing  out  in  the  original  mortgagee  or  grantee  of 
^^  it,  or  his  r^refentatives,  and  has  never  been  aifign* 
^^  ed  to  attend  the  inheritance ;  but  that,  where  it  has 
^^  been  fo  aiHgned  upon  an  evprefs  truit,  it  Ihall  at- 
^^  tend  the  firil  limitations  of  the  inheritance,  and.  all 
<<  the  eilates  derived  out  of  it ;  it  (hall  protect  them, 
<^  as  here  the  ufes  of  the  marriage  fettlement,  and  the 
^*  fubfequent  purehafer  without  notice,  can  no  ways 
**  gain  the  benefit  of  it.  adly,  Tnat  where  it  is  fo 
<'  ailigncd,  upon  an  exprefs  truft  to  attend  the  inheri- 
^^  tance,  it  is  become  fo  annexed  to  that  inheritance, 
*^  that  it  cannot  be  fevered  from  it.  But  the  argument 
^^  is  not  well  founded.  It  is  an  attempt  to  eftabliih  s 
^'  new  diflin£tion  between  a  term  attendant  upon  the 
^*  inheritance,  by  exprefs  declaration  of  the  truft,  and 
^  a  term  fo  attendant  by  omftrudion  or  judgment  of 
^  a  court  of  equity.    J^o  authority  or  precedent  of 

**  this 
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<<  this  court  has  been  cited  to  warrant  this  diftlnfUon ; 
^  and  the  only  cafe  where  any  thing  of  that  naturd^ 
<*  appears,  is  to  the  contrary ;  I  mean  that  of  Oxw,kk 
"  Y.  Brocket,  i  Ab.  Eq.  555.     How  authentic  that  5e-% 
«<  port  is  I  cannot  take  upon  me  to  fay,  for  the  decree 
^  is  not  entered  in  the  regifter's  book,  and  the  minutes. 
^*  are  fo  imperfe£t,  that  nothing  material  can  be  col- 
^  leded  from  them,  except  that  there  was  an  aflign- 
*^  mat  of  a  mortgage  term  to  attend  the^  inheritance 
^  in  the  cafe.    Let  us  then  examine  the  grounds  of 
<<  this  difference. 

'  *'  I  ft.  It  was  urged,  that  where  a  term  appears  to 
^  be  ailigned  exprefsly  to  attend  the  inheritance,  it  is 
<«  notice  to.  a  purchafer  or  mortgagee  that  th^e  SHra 
**  fome  limitations  of  the  ijoJieritance  to  be  pFoted:ed; 
^^  by  it ;  and  if  fo,  the  puKcbafer  or  mortgagee  takes 
<^  his  ai&gnment  of  it  -wih  notice*    But  I  take  this  tor 
<<  be  a  miftake*    It  is  notice  of  nothing,  but  that  there 
^'  ss  aa  inheritance  to  be  protected,  and  that  the  tem^ 
*^  is^  attendant*    And  it  does  by  no  means  imply  that 
*'  the  inheritance  is  fettled  or  bound  by  fpd:ial  li^a<- 
^<  tions  J   for  a  latisfied  term  may  be,  and  often  is, 
^  af&gned  to  attend  an  inheritance  in  fee^-fimple,  as. 
^  well  as  a  fee  tail,  or  an  efUte  carved  out  by  paTi^ 
^  tj^cH^ar  ufes  and  limitations.     It  therefore  gives  no. 
^  tice  ta  a{  purchafer  of  nothing,  but  what  he  had 
<^  XK^Qe^  of  by  t}ie  deeds  ^laking  out  the  title  to  the- 
^  fi^e.    In  Uiis  mfpe^  it  i$  juft  the  fame  as  whei;e  the^ 
^^  trmft;  t<;^  ai^end  the  inb^tan^e  is  conflrudive  or  im- 
^  pl|p4    Indee4  if  the^  tr uft  be  declared  to  attend  the 
?'  frffRbpld.  vA  Viimimc»%  ^  limited  or  fettled  by 

8  *<  fuch 
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**  fuch  a  deed,  or  to  proteft  the  ufes  of  fuch  a  fettle-' 
^^  ment,  as  is  fometimes  done,  that  will  be  notice  t>f 
**  the  deed  or  fettlement,  and  confcqucntly  of  all  the 
**  ufes  of  it ;  and  the  purchafer  is  bound  to  find  them 
^^  out  at  his  peril.  And  I  look  upon  this  to  hare  been 
*•  the  ground  of  the  miftake* 


adljr,  It  was  argued,  that  a  term  exprefsly  at 
figned  to  attend  the  inheritance,  is  fo'  conncfted 
*'  with  it,  that  it  will  go  along  with  all  the  ufes  aAd 
•'  interefts  devifed  out  of  that  inheritance  for  a  valu- 
**  able  confideration.  That  where  a  new  conveyance 
<^  is  made  of  it  for  a  valuable  confideration,  the  truft 
*•  ef  the  term  will  immediately  follow  it,  and  the  trut 
**  tee  will  become  a  truftee  for  the  new  ufe.  That  fo 
*•  it  tvas  here  upon  the  firft  mortgage  made  to  the 
pIsuntiflF  Mrs.  Wtlhughby  by  the  defendant  her  fon, 
'  and  the  furving  truftee,- 5^y/m^,  could  not  aher  the 
truft.  I  agree  that  it  will  be  fo  againft  the  grantor 
in  that  new  conveyance  of  the  inheritance,  and  his 
^^  heirs,  and  all  perfons  claiming  from  him  as  volun- 
'^  teers,  or  with  notice^  So  it  is  in  all  cafes  where 
**  the  owner  creates  a  new  eftate,  ufe,  or  incumbrance 
out  of  the  inheritance,  or  a  charge  upon  it,  Cdn- 
fefles  a  judgment,  or  a  ftatute  ftaple,  &fr.  The 
*^  truft  of  an  attendant  term  is  affe&ed  with  it,  in'  Eke 
^^  manner  as  the  inheritance  is,  as  againft  the  grantor 
^^  and  his  heirs ;  and  the  purchafer  or  incumbrancer 
^^  will  receive  the  benefit  of  it  in  this  court.  But 
^  when  a  new  purchafer  for  a  valuable  confideration 
,  .<*  comes  in  without  notice,  and  with  all  the  qualifica* 
**  tions  which  I  have  before  mentioned,  and  gets  an 

^^  aflignment 
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^  tffignlnent  of  the  term^  he  comes  in,  in  a  different 
<(  'degree ;  and,  as  he  is  innocent,  and  has  paid  or 
^  given  the  value,  and  has  got  the  law  with  hinii  how 
*♦.  caa  a  court  of  equity  take*  it  from  him,  without 
^*  contradicting  all  their  rules  ?  This  fubfequent  pur- 
^  chafer  having  no  notice,  (lands,  as  againft  the  prior 
^  purchafer  or  incumbrancer,  but  in  the  common 
«  cafe. 

"  3dly,  It  was  objeded  farther,  that  this  is  to  fever 

**  the  truft  of  the  term  from  the  inheritance,  and  to 

^^  leave  the  title  of  the  inheritance  to  go  one  way,  and 

<'  the  truft  of  the  term  another  way.     That  this  was 

^  not  in  the  power  of  the  owner  of  the  inheritance 

<'  after  his  firft  conveyance,  nor  of  the  truftee,  nor  of  * 

**  both  joining  together.    It  is  not  neceffary,  here,  to 

<*  enter  into  the  difcuffion  of  all  the  cafes  whereip  a 

^  term,  once  attendant  upon  the  inheritance,  may  be 

^^  difannexed,  and  be  turned  int;o  a  term  in  grof3.     It 

^^  is  certain  that  it  may  be  done  at  any  time  by  the  abr 

^^  folute  owner  of  the  inheritance ;  and  fo  it  is  admit* 

^*  ted  by  Serjeant  Maynardy  in  his  argument  of  the 

*<  Duke  of  Norfolk*s  cafe ;  or  it  may  be  made  to  bc- 

♦*  come  a  term  in  grofs  upon  a  contingency,  accord- 

*^  ing  to  the  refolution  in  that  c^e.    But  here  is  no 

**  queftion  of  fevering  or  difannexing ;  for  the  defen- 

^  dant  CrippSy  the  fecond  mortgagee  of  the  fee,  claims 

^  the  term  as  attendant  upon  the  inheritance;,  in  him, 

^  In  this  court,  had  he  come  in  without  notice,  he 

^'  mufl:  be  confidered  as  a  purchafer  of  it,  pro  tantOy 

f <  by  his  mortgage.    He  contracted  for  the  fecurity  of 

^*  the  inheritance,  and  paid  his  money  for  it ;  and, 

Vol.  II.  (^  «*  though 
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^^  though  he  had  the  misfortune,  ignofantly  and  iiv* 
<*  nocently,  to  take  a  defe£tive  title  to  that  inheritance^ 
^^  fiitl  it  is  the  thing  he  bought,  and  defires  to  proted^ 
^^  If  thi$  were  ptherwife,  he  would  prevent  every  puifiio 
mortgagee  or  purchafer,  who  has  got  an  allignment 
of  an  attendant  term,  from  making  ufe  of  it  in  hia 
«<  defence.  The  argument  was  enforced  by  faying, 
that  it  will  put  it  in  the  power  of  a  truftee  of  fuch 
an  attendant  term,  to  prefer  which  of  feveral  incunx* 
*^  brances  he  pleafes,  by  ailigiling  it  over ;  and  that 
^^  this  he  can  no  more  do,  than  a  truftee,  to  preferve 
<^  contingent  remainders,  can  be  allowed  in  this  court 
^  to  join  to  deftroy  them.  But  this  reafcming  anfwers 
^^  itfelf }  for  I  take  it  to  be  juft  upon  the  fame  foot  as 
**  the  cafe  of  a  truftee  to  jM-eferve  contingent  remain^ 
^  ders.  If  fuch  a  truftee  jdn  in  a  conveyance  to  a 
^^  purchai^r  for  a  valuable  confidoation,  and  the  pur^ 
^  chafer  has  notice  of  that  truft,  the  latter  is  3^e£te4 
<*  with  the  truft,  and  ihall  be  decreed  to  reconvey  the? 
*^  eftate  to  the  old  ufes.  But  if  the  purchafbr  comes  ii^ 
^^  bondjicby  and  has  no  notice,  he  (hall  retain  thq 
^  eftate  :  but  the  truftee  ihall  make  fatisla&ion  for  bi^ 
^^  breach  of  truft,  in  deftroying  the  contingent  re* 
«^  mainder.  It  is  juft  the  fame  here,  if  the  pulinq 
^*  purchafer  or  mortgagee  has  notice  of  the  prior  pur-r 
^*  chafe  or  incumbrance)  he  fhall  not  avail  himfelf  of 
^  the  alignment  of  the  term,  but  fhall  b^  tlecreed  t<^ 
^*  reconvey,  or  procure  it  to  be  reconveyed.  If  hq 
^  had  no  notice,  he  muft  retain  it ;  but,  if  die  truTi 

t 

^  tee,  who  joined  in  the  alfignment,  had  notice  of 
^*  fuch  frior  purchafe  or  incumbrance,  his  confciencc 

«*  wa«  affcfted  by  ^e  truft  i  it  "ww  *  breach  of  truft 
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^*  in  him  j  and  he  ought  to  be  decreed  to  make/atit 
**  faaion.  This,  in  my  opijiioii,  is  what  equity  wouJd 
^^  demand,  '   . 

"  To  go  a  ftep  farther.— 5ee  to  what  an  extent  thU 

<<  4oSrine,  would  go,  if  it  were  once  admitted.    It 

^^  would  make  the  alignment  of  fuch  an  attendant 

*^  term  to  a  purchafer's  own  truftees  named  on  hi^- 

"  behalf,  to  protefl:  him  againft  nothing.     The  truft 

«  axifing  from  the  attendancy,  is  to  proteft  againft 

**  melhe  incumbrances,  that  is  to  fay,  mefne  between  the 

"  creation  of  the  term  and  the  affignment  of  it,  or  tl^e 

."  .ufe  that  is  made  of  it.     But  if  it  be  allowed,  that 

**  wherever  there  is  a  conveyance  made,  or  a  charge 

^^  or  incumbrance  created  upon  the  inheritance  for  a 

^*  valuable  confideratiqn,  that  draws  after  it  fo.much 

•  •  •  • 

"  of  .^l^ie  truft  of  the  .term,  (as  it  really  does),  and 
^<  that  therefore  a  piiifne  purchafer  or  mortgagee, 
"  without  notice,  taking  an  affignment  of  it,  tztkes  it  * 
"  .ftill  bound  by  the  derivative  truft,  fuch  puifne  pur* 
*'  chafer  or  moi:tgagee  can  never  be  fafe.  And  whe- 
♦*  ther  he  had  notice  or  not,  is  nothing  to  the  pur* 
"  pofe;  ,for,  by  this  doflrine,  it  is  ftill  open  to  all  thp  % 
"  prior  inciimbrances,  ui  the  one  cafp  fts  well  jis  ia 
^*  the  other, 

.**  There  is  but  pne  thing  behind  which  deferves 
/.^  tokingjUOti^e  of  ujnder  this.head.  Jt  was  faid  to  have 
.f^  l^een.Ui^  gcnjeral  r^le  jjmpngft  conveyancers,  mak- 
.f^  ing impriagefettlements  or  conveyances  upon  pxir- 
^*  chafes,  where  they  found  an  old  term  affigned  upon 
^  an  cxprefi  triiji  to  attend  the  inheritance,  »ot  to  dif- 

Cl%  **  turh 
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**  turb  it,  or  to  take  any  new  affignment  of  it  to 
•*  truftees  named  by  the  purchafer,  but  rely  upon  it  aa 
**  it  is.  I  have  enquired  of  a  very  learned  and  emi- 
**  nent  conveyancer,  Mr.  Filmer^  and  cannot  fiivi  there 
**  has  been  any  fuch  general  rule.  If  there  had,  I  con- 
*'  fefs  it  would  have  been  very  material,  as  in  my  Lady 
♦*  Radnor^%  cafe.  It  is  true,  that  Mr.  Jr)hn  Ward  of 
**  the  Temple,  who  was  confiderable  in  that  branch  of 
**  bufinefs,  has  declared  it  to  be  his  opinion,  and  he 
**  took  it  to  be  fo ;  but  how  far  he  praftifed  fo  nor^ 
^*  conjiatt  and  if  he  did,  it  would  not  make  it  a  gene- 
**  rial  rule,  which  is  the  point  to  b^  enquired  after. 
^'  To  reduce  it  to  reafon»  it  muft  be  taken  with  a  di- 
^'  fUndion.  Where  an  old  term  has  been  affigned, 
upon  an  ^xprefs  trufl  to  attend  upon  and  protedt  the 
inheritance,  as  fettled  by  fuch  a  deed^  or  the  ufes  of 

• 

fuch  afettlement  defcribed  or  referred  to  particularfyy 

as  it  fometimes  happens,  and  the  conveyancer  ia 

^^  fatisfied,  that  thofe  \ifes  of  the  inheritance  have  never 

^^  been  barred  till  his  new  fettlement  or  purchafe  i$ 

made,  he  may  very  fafely  rely  upon  it ;  becaufe  the 

very  aiEgnment  carries  notice  of  the  old  ufes.    Nay, 

^^  where  the  affignment  has  been,  generally,  in  mift 

to  attend  the  inheritance,  and  the  parties  approve  of 

the  old  truftees,  they  may  fafely  rely  upon  it,  efpe-. 

cially  in  the  cafe  of  a  purchafer  or  mortgagee,  where 

^^  the  title  deeds  always  are  or  ought  to  be  taken  in  ; 

^}  for  if  he  has  the  creation  and  the  affignment  of  the 

'^  term  in  his  own  hands,  no  ufe  can  be  made  of  it 

^^  againft  him:  fuch  inftances  as  thefe  nlay  account 

**  for  the  prafHce  in  many  cafes,  but  cannot  conftitute 

**  z  general  mk^ 

^  Much 
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*^  Much  was  fald  under  the  head  of  inconvenience, 

^  danger  to  marriage  fettlements,  and  to  prior  pur- 

^'  chafes  fairly  made.     But  the  inconvenience  which 

^  would  arife,  on  the  other  hand,  of  breaking  in  upon 

"  the  rule,  that  a  purchaferfot  a  valuable  conftderaiion^ 

"  without  notice^  Jhall  not  he  hurt  in  equity ;  or  that  a 

*'  ctmrt  of  equity  Jhall  not  takeaway  the  hen^t  of  the  law 

^*  from  hiniy  will  balance  all  thofe  arguments,  and  be 

^  found  to  outweigh  them.     This  rule  of  equity  bears 

'^  an  analogy  and  conformity  to  feveral  rules  of  com- 

^  men  law,   relating  to  collateral   warranties,   non- 

*^  claims,  and  defcents,  which  are  only  the  wife  inven- 

^^  tions  and  dedfions  of  the  law  to  quiet  and  proted 

**  pofleflions.     From  this  reafoning,  I  am  clearly  of 

^^  opinion  upbn  the  firft  point,    that  the  defendant 

"  Cripps^  the  puifne  mortgagee,  would  have  been  en- 

*'  titled  in  a  court  of  equity  to  the  benefit  of  this  truft 

"  term  to  proteft  his  mortgage,  both  againft  the  mar- 

«  riage  fettlement  and  the  plaintifl^s  firft  mortgage,  in 

««  cafe  he  had  no  farther  notice  of  either.** 

» 

%  44.  It  was  held,  in  a  modem  cafe,  that  a  fecond 
mortgagee,  without  notice  of  the  firft  mortgage,  who 
had  taken  an  affignment  of  a  term  which  was  attend- 
ant on  the  inheritance,  and  had  got  all  the  title 
deeds,  fliould  recover  in  ejedment  againft  the  firft 
mortgagee. 

S  45.  Jones^  fcifed  in  fee  of  feveral  eftates,  demifed  OoodtMc  ▼. 

the  fame,  in  176 1,  to  Aubrey j  for  999  years,  by  way  ^^^  ^ 

qi  mortgage.    Afterwards,  in  1768,   this  term  was  755. 
affigned  to  Lockwood^  in  truft  for  Jones ^  as  to  part  of 
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fhe  lands,  and,  in  the  mean  time,  to  attend  the  inhe- 
ritance. In  1767,  Jones  morig^gtA  to  Morgan^  and^ 
in  July  1769,  to  David.  Both  thefe  mortgages  were 
in  fee.  In  Decetiiber  1769,  Jones  and  Lockwood  aJEgncd 
the  laft  mentioned  lands  to  Morelandy  his  executors, 
tsfc.  for  the  remainder  of  the  term  of  999  years,  in 
trull  for  Sprigg,  for  fecuring  10,000  L  lent  by  Sprigg  to 
Jones.  Afterwards,  Jonesy  by  indentures  of  leafe  and 
releafc,  mortgaged  the  fame  eftates  in  fee  to  Spriggy  for 
fecuring  the  10,000/.  On  the  mortgage  to  Sprigg^ 
all  proper  fearches  were  made  on  his  part  for  incum- 
brances,  and  he  had  all  the  title  deeds  that  could  be 
found  delivered  to  him  at  the  time  he  advanced  his 
money,  except  the  demife  of  the  term  for  999  years, 
and  the  ailignments  of  it,  which  were  kept  in  the  hands 
of  Locktuoody  on  account  only  of  containing  other 
premifes  in  mortgage  to  Lockwood,  and  which  were  not 

• 

included  in  the  mortgage  to  Sprigg,  nor  affigned  to 
Moreland  his  truftee  j  but  counterparts  of  them  were 
then  delivered  to  Sprigg.  On  thefe  fa£ts,  the  queftion 
in  an  ejedment  was,  whether  Morgan  and  David^  or 
Spriggy  fhould  be  preferred. 

On  the  part  of  Morgan  and  David  it  was  contended, 
that  this  term  mud  be  confidered  as  attendant  on  the 
inheritance ;  and  confequently  at  thfe  times  of  the  re- 
fpeftive  mortgages  to  them,  the  truftee  erf  the  term 
became  their  truftee,  and  the  term  could  not  be  fepa^ 
rated  from  the  inheritance  but  by  their  confent-  That 
if,  previous  to  the  conveyance  to  Sprigg  ii\  1769, 
Morgan  and  David  had  brought  ejedfanents  upon  their 
mortgages,  7i^i(titrJonesy  nor  LockwoodYM  truftee,  could 

have 
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\Art  fet  up  his  term  as  a  bar  to  their  ejedments :  theft 
ff  ymes  himfelf  could  not  fet  up  the  term,  it  was  ab* 
furd  to  fay  that  thofe  who  claimed  under  him  might ; 
for  they  could  not  claim  a  greater  eftate  then  he  hadk 
Then  Jones^  having  parted.with  the  inheritance,  had 
no  power  afterwards  to  make  any  appointment  of  it 
differently — ^His  power  was  gone,  though  it  were  col- 
lateral, by  the  conveyance  of  the  land.  Sed  per  AJh^*^ 
hurfi  Juftice,  no  man  ought  to  be  fo  abfurd  as  to  make 
a  purchafe  without  looking  at  the  title  deeds  \  if  He  is, 
he  muft  take  the  confequence  of  his  own  negligence* 
If  the  firft  mortgagee  had  an  ordinary  precaution,  he 
muft  have  known  that  this  term  was  then  outflanding* 
And  if  he  did  know  it,  and  negleded  to  take  an  afBgn^^ 
ment  of  it>  it  was  enabling  the  mortgagor  to  commit  a 
fraud,  by  mortgaging  the  fame  eftate  again*    By  this^  ^ 

therefore,  he  became  pariiceps  criminisy  and  he  muft 
fuffer  the  confequences  of  the  fraud ;  and  Sprigg^  who 
has  got  the  legal  eftate  muft  be  preferred* 

5  4^«  A  declaration  of  truft  of  a  term  of  years  in 
favour  of  an  incumbrancer,  is  tantamount  to  an  adual 
Bflignment,  unlefs  a  fubfequent  incumbrancer  bond 
fide  J  and  without  notice,  procures  an  afligntnent*  .And 
the  cuftody  of  the  deeds  refpe£Ung  a  term  for  years> 
with  a  declaration  of  truft  of  it,  in  favour  of  a  fecond 
mcumbranter,  is  equivalent  to  an  a&ual  alignment. 

5  47.  Htnry  Sayer^  being  feifed  in  fee  of  certain  Stunttopc  ¥. 

eftates,  fubjeft  to  an  outftandihg  term  of  years  in  ^i^^^lg^i^ 

Righy  zndEyre^  by  indentures  of  leafe  and  t^eleafe,  n. f.  13. 

0^4  bearing 
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bcal-jng  date  the  4th  and  5th  days  of  June  ijyiy  coii-« 
veyed  them  to  Lady  Dyfart  and  her  heirs,  for  fecuring 
the  payment  of  1000  /.  and  interefti  and  covenanted  to 
produce  the  deeds  refpefting  the  terms  of  years*  After- 
wards,  Rigby  and  Eyre  ailigned  the  term  to  Cunmt^-^ 
bam  and  Clayton^  in  trult  for  Sayer^  his  heirs  and 
afligns;  and  then  Sayer^  by  indenture  dated  the  19th 
dzy  of  I)ete/nber  1732,  conveyed  the  fame  eftates  to 
Mrs.  Najby  (under  whom  Lord  Verney  claimed),  byway 
of  mortgage,  for  fecuring  to  her  3000/.  and  intereft, 
with  a  declaration  that  Cunningham  and  Clayton  fhould 
{land  poffefled  of  the  term  in  trufl  foi'  her ;  and  the 
deeds  refpefting  it  were  delivered  to  her,  and  neither 
flie  nor  the  truftees  had  notice  of  the  mortgage  to 
Lady  Dyfart.  Lady  Dyfart  brought  an  eje&ment; 
Lord  Vcmey  defended,  and  fet  up  the  term,  with  a  de* 
claration  of  the  truft  of  it  in  favour  of  Mrs.  Najb^ 
under  whom  he  claimed.  Upon  this,  Lady  Dyfart 
brought  her  bill  in  equity. 

'  The  qneftion  was;  which  Ihould  be  preferred :  Lady 
Dyfart  J  who  had  the  firft  declaration  of  the  truft  of  the 
term ;  or  Lord  Verney^  who  had  the  fubfequent  decla- 
ration of  the  truft,  with  the  cuftody  of  the  deed  f 

ff 

Lord  Nortbington  held,  that  a  declaration  of  the 
truft,  in  favour  of  an  incumbrancer,  was  tantamount 
to  an  adual  alignment,  imlefs  a  fubfequent  incum* 
brancer  bottdfide^ '  and  without  notice,  procured .  an 
ailignment ;  and  that  the  cuftody  of  the  deeds  refpeft* 
xng  the  term,  with  a  declaration  of  the  truft  of  it  in 

favour 
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£ivour  of  a  fecond  incumbrancer,  was  equivalent  to  an 
aSual  affignment ;  and  therefore  gave  him  an  advan- 
tage over  the  firft  incumbrancer,  which  equity  would 
not  take  from  hinu 

§  48.  It  has  been  ftated  in  a  former  title,  that  there  ThU  Doc- 
are  fome  cafes  in  which  a  court  of  law  will  not  allow  ed  byTomc " 
a  fatisfied  term  of  years,  veiled  in  a  third  perfon,  to  be   I>ctcniiina- 
fet  up  as  a  bar  to  a  plamti£F  m  ej^ttment.    If  this  rule     . 
was  generally  eilabliihedy.  a  fecond  or  third  mortgagee, 
who  had  got  an  old  fatisfied  term,  could  not  by  that 
means  prevent  the  firft  mortgagee  from  obtaining  pof- 

feifion  of  the  cftate.    And  therefore  in  a  modem  cafe.  ^  ^^^^  ju°* 

I  &ii. 
Lord  Loughborough  has  juftly  faid,  **  Titles  to  property 

^*  may  poflibly  be  found  to  be  very  confiderably  Ihaken 

^^  by  the  dodrine  of  the  Court  of  King's  Bench  as  to 

*^  fatisfied  terms.    The  law,  as  to  that,  here  is,  that  a 

fecond  -mortgagee,  having  no  notice  of  the  firft 

mortgage,  if  he  can  get  in  a  fatisfied  term,  would 

do  that  which  is  the  true  ground  of  the  decifion, 

though  it  is  not  put  upon  that  by  Mn  Juftice  Buller : 

^^  he  would,  as  in  confdence  he  might,  get  the  legal 

f^  eftate;   and,  by  virtue  of  that,  proted  his  eftate 

*'  againft  the  firft  mortgagee,  having  got  a  prior  title, 

f'  the    confdence  being  equal  between  the  parties, 

'^  When  once  it  is  faid  at  law,  that  a  fatisfied  term 

"  fhould  not  be  fet  up  in  ejeflment,  the  whole  fecurity 

"  of  that  title  is  deftroycd  j  and  therefore  even  with 

"  the  modem  corredion  that  dodrine  has  recdved  in 

the  late  cafes,  which  is  that  you  may  fet  up  the  term 

though  fatisfied,  and  put  it  as  a  queftion  to  the  jury 

whether  an  ^tifignment  is  to  be  prefumed,  it  feems 

«  to 


it 
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*<  to  me  very  dangerous  between  purchafers ;  and  th^ 
*^  leaning  oi  the  court  ought  to  be  that  k  wa$  not 
^  afligned.  And  1  fully  concur  with  Lord  Kenyon^ 
^  that  it  is  not  fit  for  a  judge  to  tell  a  jury  they  are  to 
'^  prefume  a  term  afOgned^  becaufe  it  is  fatisfied ;  but 
^  there  ought  to  be  fome  dealing  upon  it,  or  you  take 
^  from  a  purchafer  the  efFed  of  his  diligence  in  having 
^  got  in  the  legal  eftate,  to  the  benefit  of  which  he  is 
*^  entitled.'* 

Tfcc  puifne  g  ^^^  Unlefs  a  perfon  has  a  clear  bonajidesy  and  the 

Buft  have  the  firft  and  beft  right  to  call  for  the  legal  el t ate,  a  court 
to  the  ifgd  ^f  equity  will  not  give  him  a  priority  over  a  preceding 
*^*****  incumbrancer ;  but  he  muft  come  in  according  to  the 

order  of  time* 

Aate.  S  5^*  ^  ^^^  ^^^  ^  Wlthughhy  v.  Willoughby^  the 

defendant  Cripps  claimed  a  priority  over  the  plaintiff 
Mrs.  Wllloughby^  in  confequence  of  the  aflignment  of 
the  term  to  Booie^  in  truft  to  prote^  Cripps^  mort* 
jpgc- 

Lord  Hatdwicie^  as  to  this  point,  Is  reported  to  have 
faid — ^^  The  fecond  queflion  is  a  particular  one,  and 
<<  arifes  upon  the  fpecial  drcumftances  of  this  cafe : 
"  whether  the  defendant  Cripps^  having  full  notice  of 
^  the  marriage  fettlemcnt,  the  jointure,  and  the  por* 
^*  tiens,  and  confequently  not  being  entitled  to  the 
^  entire  la^folute  benefit  of  the  legal  eftate  of  the  old 
••  term,  can  be  preferred  to  the  plaintiff  Mrs.  Willougbby 
••  even  as  to  her  mortgage,  or  muft  come  in  only  ac* 

••  cording  to  his  priority  in  order  of  time  ?    Upon  this 

point. 
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^  point,  I  am  of  opinion  diat  he  mitft  come  in  only 
"  according  to  his  priority  in  order  of  time.  My 
*^  reafons  are  two :— 

"  Firft,  he  has  not  the  legal  eftate  of  Afe  term  in 
<<  himfelf ;  nor  has  he,  as  this  cafe  is  circumftanced^ 
**  the  beft .  or  preferable  right  to  call  for  that  fegal 
^  eftate.  Secondly,  I  cannot  fay  that  he  tHook  his 
^  mortgage  clearly  bond  fide  in  this  cafe* 

**  Confider  how  the  right  would  have  ftood  as  bc^ 
•'  tween  the  plaintiflF  Mrs.  WiHaughby^%  mortgage,  and 
'*  the  defendant  Cripps\  mortgage,  in  cafe  there  had 
•*  been  no  affignment  of  the  old  term  to  a  new  trtrftee 
"  for  Crtpps\  but  the  legal  eftate  had  remained  in 
"  Skyllingj  the  furviving  truftee  in  the  firft  affignment 
"  to  attend  the  inheritance.  In  that  cafe,  it  [would 
•*  hive  been  moft  plain,  that  Mrs,  fVHlmghbyh  mort- 
*^  gage  fhould  have  been  preferred.  Wherever  tht 
**  legal  eftate  is  ftanding  out,  either  in  a  prior  i&cum*' 
••  brance,  or  in  fuch  a  truftee  as  agafiift  whom  the 
"  puifne  incumbrancer  has  not  the  beft  right  to  call  fcrr 
*•  the  legal  eftate,  the  whole  title  and  confideration  is 
•*  in  equity,  and  then  the  general  maxim  muft  take 
**  plaice,^  qui  prior  eft  tempore  potior  eft  jure.  And  this 
is  the  laft  point  exprefsly  determined  by  Sir  Jofeph 
yekyll^  in  the  cafe  of  Brace  and  the  Duchefs  of 
**  Marlboroughy  a  P.  Wm.  495.  His  words  aris,  "  In 
**  this  cafe,  it  appears,  that  a  puilhc  incumbrancer 
««  bought  in  a  pridr  mortgage,  in  order  to  unite  the 
'^  jatne  to  the  puifite  incumbrancer ;  but  it  being  proved 

'^  that 
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^^  that  there  was  a  mortgage  prior  to  that,  the  court 
^  clearly  held,  that  the  puiihe  incumbrancer,  where 
"  be  bad  gotten  a  legal  ejlate^  or  where  the  legal  eftate 
^^  was  vefted  in  a  truftee,  could  then  make  no  advan* 
tage  of  his  mortgage ;  but  in  all  cafes  wbere  the  legal 
e/iate  isjianding  out,  the  feveral  incumbrances  muft 
be   paid    according   to    their   priority/'      Thofe 
**  words,  **  in  all  cafes  wbere  ibe  legal  e/iate  isjianding 
^^  outy*  muil  be  underflood  fubjed  to  my  Lord  Cow^ 
^  per^%  qualificatioa  and  diftindion,  fo  (landing  out, 
<^  as  that  the  puiihe  incumbrancer  has  nbt  acquired  the 
<^  better  or  preferable  right  to  call  for  that  legal  eftate. 
^^  Now,  this  he  has  plainly  not  done  her^ ;  for  the 
^'  defendant  Cripps^  having  full  notice  of  the  marriage 
^^  fettkment  before  he  took  his  mortgage,  the  plaintiff^ 
^  Mrs.  Willougbbyy  has  the  better  and  preferable  right, 
<<  even  as  againft  the  defendant  Alexander  Boote^  the 
^  new  truftee,  to  call  for  the  legal  eftate  of  the  old 
^  term  to  proted  her  jointure.      She  might,  upon 
^^  equitable  grounds,  demand  it  to  be  affigned  to  a  new 
^^  truftee  for  her ;  and,  when  that  was  done,  I  think 
**  flie  might  proteft  her  mortgage  by  it.     This  brings 
*^  the  whole  to  be  within  equity,  and  fubjeds  the  cafe 
**  to  the  rule,  qui  prior  eji  tempore  potior  ejijure.    She 
^^  might  come  for  an  injunction  to  reftrain  Boote^  from 
*^  recovering  the  poiTeffion  from  her  by  eje£hnent,  and 
compel  the  defendant  Cripps  to  redeem  her  in  refped 
of  the  arrears  of  her  annuity,  and  then  he  muft  re- 
deem her  entirely.    This  is  not  fo  ftrong  as  the  cafe 
^  of  tacking  a  third  incumbrance  to  a  firft,  in  order 
^t  to  fqueeze  out  a  fecond^  becaufe  it  goes  only  in 

« 

<<  fupport 
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<<  fupport  and  prefervation  of  the  plaintiff's  adual 
**  priority,  her  original,  prior,  equitable  right,  \7hich 
^^  (he  acquired  by  having  the  firft  mortgage. 

^^  But  I  think  this  point  is  materially  corroborated 

(<  againft  the  defendant  by  my  fecond  reafon,  which 

<<  is,  that  he  did  not  take  his  mortgage  clearly  bond 

<<  Jidi  in  this  cafe.     It  appears  plainly  to  me,  that  he 

<<  aimed  at  gaining  an  unfair  advantage,  in  the  man* 

^^  ner  of  taking  his  fecurity.    He  had  full  notice  of 

*•  the  marriage  fettlement,  the  jointure  of  350  /•  per 

<*  amtupty  sind  the  younger  children's  portions.    He 

'^'  knew  all  thefe  to  be  prior  incumbrances  on  the 

^^  eftate,  aild  yet,  in  contradifbion  to  this,  and  with 

*^  his  eyes  open,  he  took  an  exprefs  covenant  in  his 

*'  mortgage  deed,  that  the  premifex  were  free  f^om  all 

^  incumbrances  y  except  an  indenture  ofqffignment  of  the 

<<  whole  term  to  the  defendant  Boote,  and  the  faid  term 

**  and  the  mefne  affignments  thereof  in  the  faid  la/i  af 

^^  ftgnment  mentioned*    This  was  plainly  intended  to 

**  conceal  thzt  full  notice  which  he  had  of  the  marriage 

^*  fettlement,  and,  in  confequence  thereof,  he  has  not 

i  ^  admitted  that  notice  by  his  anfwer  in  this  caufe,  but 

**  has  put  the  plaintiff  upon  the  proof  of  it ;  and  now 

*•  it  comes  put  by  the  proofs  in  this  ftrong  light,  that 

1^  it  appears  to  have  been  fully  dated  in  the  cafe  laid 

•«  before  his  own  counfel  previous  to  the  lending  of 

^  his  money.    This  is  againft  confcience,  and  is  a 

f^  badge  of  an  indirect  and  coUufiye  intention. 

^  For  thefe  reafons,  I  am  of  opinion^  that  the  de- 
^^  fcndant  Crippj  wants,  and  (lands  divefled  of,  two 

^<  ingredients 
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<<  ingredients  nece&xy  to  cnrixle  tumfelf  in  equity  to 
^  tiie  prote&ion  of  this  whole  term  againft  the  plain- 
'^  tiff,  that  is  to  iay,  a  clear  bona^dest  and  thejirfi 
**  am/  Ag/?  r/fA/  to  call  for  the  legal  ejlate ;  and,  there- 
^'  fare,  riiat  he  can  come  in  only  according  to  the 
^^  order  of  timei  which  is  pofterior  to  the  jointure, 
^'  the  portions^  aAd  plaintiff's  mortgage. 

^  Decreed,  that  proper  accounts  be  taken  of  priq** 
^^  cipal  and  interelt,  a  fale  of  the  eftate,  and  applica^^ 
^  tiQn  of  the  money  arifmg  by  iale,  and  the  mortgage 
**  .to  the  plaintiff  the  widow,  be,  according  to  its 
**  priority,  preferred  to  the  mortgage  to  the  defendant 

%  51.  With  refpeS  to  the  tin\e  when  a  third  mort* 
gagee  may  purchafe  in  a  i»ior  incumbrance,  it  has 
\ifim  long  eltabliihed  that  this  may  be  done,  fendeni^ 
bU  y  for  it  may  happen  that  he  firft .  dilcoyers  (hat 
there  ve  prio^^  incumbrances  by  the  proceedings  ii^ 
the  cs^ufe, 

5  5j2.  In  4  modem  cafe,  it  was  determined  i>y  tJu^ 
Court  cf  Chancery,  and  the  di^cree  afErmed  by  chp 
Houfe  ^f  pLords,  that  ^  third  xur  other  fublcquent  moi;^ 
l^gee,  after  a  bill  filed  for  ffile  of  the  ^(Ute  ^nd  pay- 
ment of  all  the  mortgages,  to  .which  h^  .h^d  put  in  ^ 
fmfwer,  and  fubmitted,  that  the  incumhrjmces  mijght 
be  difcharged  according  to  thejr  riffpe^iyc  pripriti^ 
might  buy  in  the  firft  mortgage,  and  thereby  gain  ^ 

priority  over  the.fewad  ^wjd  QA6r,oiPrt^i;ecs, 


S  IZ^  7^« 


T» 
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S  53''  7^^^  Butler,  being  fdfed  in  fee  of  fome  land$   Belchler  t« 
m  Surry,  mortgaged  them  to  five  fucceflive  perfons,   ^B^o^'p^l'ri, 
Upon  the  death  of  the  mortgagor,  the  fecond  moit-  Ct.  293, 
gagee  filed  a  bill  in  th«  Court  of  Chancery  againft  all 
the  other  mortgs^ees,  praying  that  they  might  fet  forth 
their  intereft  in  the  premifes,  and  that  the  mortgaged 
premifes  might  be  fold^  and  the  money  be  applied  to« 
wards  the  payment  of  aU  the  incumbrances^  in  their 
juft  order. 

To  this  bill  all  the  other  mortgagees  put  in  thdr 
anfwer ;  and  the  laft  mortgagee,  by  his  anfwer,  fub^ 
ffuttedf  that  the  premifes  might  befoldy  and  the  incum-' 
trances  dif charged  in  their  jii/l  order  according  to  their 
refpeHive  priorities.  Akcr  all  thefe  anfwers  had  been 
put  in,  the  lafl  mortgagee  purchafed  in  the  intereft  of 
the  firft  mortgagee,  and  filed  a  crofs  hill,  ibtin^  this 
matter ;  and  that  by  means  of  ;the  aifignment  from  the 
^ft  mortgagee,  the  legal  efUte  ia  the  premifes  wa» 
veiled  in  him,  and  that  therefore  he  was  entitled  to 
what  was  due  on  his  own  moj^a^,  prdl^ribly  to  any 
pf  the  intervening  mortgages^  It  wj^  decreed,  that 
the  lands  fliould  be  applied,  firft,  in  difcharge  of  al^ 
(hat  was  due  to  thip  laft  mortgagee,  as  ^s^ell  on  account 
pmbi^frjl  mortgage^  which  h^had  jmrchafisd,  a$  on 
account  of  his  w/n  mortgage. 

On  an  appeal  to  the  Houfit  of  Lords^  it  w|^  con* 
tended,  that  this  decree  was  wrong,  for  the  follpwing 
reafons  :  ift.  It  is  an  eftabliihe4  nile  in  equity,  ths^t 
as  between  incmnbrancers  having  only  equitable  feci^ 
jrities,  that  incumbrapcer  wboic;  fecurity  is  prior  in  point  ^ 


J 
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of  time,  fliall  be  preferred  in  payment, — ^ui  friwr  ejt 
tempore  potior  eft  jure.  The  reafon  is,  that  neither  of 
them,  having  a  legal  title,  there  can  be  no  ground  for 
a  court  of  equity  to  take  from  a  prior  incmnbrancer^ 
that  right  which  the  former  was  poffeflcd  of,  before 
the  latter  became  an  incumbrancen  In  this  view,  as 
matters  ilood  at  the  commencement  of  the  firft  cauie, 
and  when  the  fame  originally  came  on  to  be  heard, 
the  appellants  were  entitled  to  be  paid  in  preference 
to  the  refpondent. 

2dly,  Though  in  common  and  ordinary  cafes  an 
incumbrancer  who  has  the  legal  eflate,  fhall  be  pre** 
ferred  in  payment,  to  one  who  is  only  an  equitable  in- 
cumbrancer, and  this  not  only  where  he  originally  took 
^  the  legal  fecurity^  but  where  a  fubfequent  equitable  in* 

cumbrancer  has  obtained  an  a/Cgnment  of  fuch  legal 
fecurity,  and  this  even  fo  far  as  to  enable  him  to  tack 
his  equitable  incumbrance  to  the  prejudice  of  a  former 
intervening  incumbrancer*  Yet  this  holds  only  where 
the  confcience  of  the  party  is  not  aflpeded  by  any  cir- 
cumftance  of  equity,  nor  his  right  reftrained,  qualified, 
or  limited,  fo  as  to  prevent  his  gaining  fuch  benefit  of 
priority,  I^  the  prefent  cafe^  the  defendant,  by  his 
anfwer,  had  fuhmitted  to  affign  bis  legal  fecurity  to  tbe 
appellants^  tbe  plaintiffs  in  the  caufcy  and  that  the  eftate 
Jhould  be  foldy  and  all  the  incumbrances  Jhould  be  faid 
according  to  their  refpeSive  priorities  ;  after  which,  he 
covild~not  ailign  his  fecurities  to  any  fubfequent  incun^- 
brancer,  nor  the  refpondent  Renforthy  who  was  party 
to  the  caufe,  and  had  notice  of  the  faid  fubmiifion,  t6 

9  take 
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take  the  fame  with  a  fafe  confcience  to  the  prejudice  of 
the  plaintiff. 

On  the  other  fide^  it  was  argued,  that  the  decree 
ihould  be  aiErmed  for  the  following  reafons. 

I  ft.  For  that  it  was  an  eftablifhed  rule  in  equity, 
that  a  third  mortgagee  having  lent  his  money  without 
knowing  of  there  being  a  fecond  mortgage  upon  the 
fame  eftate,  may,  by  paying  off  the  firft  incumbran- 
cer, and  taking  an  aflignment  of  his  intereft  to  himfelf, 
hold  the  eftate  againft  the  fecond  mortgagee,  till  he 
(hall  be  paid  what  is  due  to  him  upon  both  the  mort* 
gages.  That  it  was  near  a  century  fince  that  dodrine 
was,  upon  long  argument,  and  mature  deliberation, 
firft  fettled ;  and  it  had  prevailed  ever  fince  without 
variation.  So  that  a  fecond  mortgagee,  when  he  lends 
hb  money  upon  an  equity  of  redemption,  knows  (or 
what  is  the  fame  thing,  in  queftions  of  property,  muft 
be  underftood  to  know)  that  his  fecurity  lies  open 
to  the  hazard  of  a  fubfequent  incumbrancer  getting 
into  his  hands  an  aflignment  of  the  firft  mortgage,  and 
being  thereby  poftponed ;  and  a  fubfequent  incum- 
brancer, confiding  in  the  notoriety  and  certainty  of  this 
rule,  is  induced  to  buy  in  the  firft  incumbrance  at  a  . 
new  expence. 

ad.  The  principle  upon  which  this  doftrine  was  firft 

eftablifhed,  and  has  ever  fince  prevailed,  is,  that  the 

third  mortgagee  having  innocently  lent  his  money, 

without  knowing  that  the  fecond  had  any  claim  upon 

VoL.n.  R  the 
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the  eftate,  has  in  confcience  as  good  a  right  to  be  paid 
the  whole  money  he  has  lent,  as  the  fecbnd  mortgagee 
has  to  the  payment  of  what  he  advanced ;  and  having, 
by  the  alignment  of  the  firft,  got  a  right  to  hold  the 
eflate  abfolutely  at  law,  and  having  the  poflefEon  of 
the  title  deeds,  without  which,  the  eflate  cannot  be 
fold,  a  court  of  confcience  ought  not  to  take  from  him 
his  legal  protedion  of  an  honefl  debt.  That,  in  thi& 
cafe,  the  juftice  of  the  rule  was  ftrengthened,  becaufe 
the  fecond  mortgagee  did  not  make  ufe  of  the  common 
precaution  in  tranfadions  of  this  nature,  that  of  taking 
care  that  the  title  deeds,  which  were  then  in  the  hands 
of  the  mortgagor,  were  delivered  to  him ;  from  whiclT 
negle£l,  two  things  refult,  i  fl,  That  he  confided  more 
in  the  integrity  of  the  mortgagor^  than  in  thi  real  fe- 
curity  of  the  mongage;  and,  2d,  That  he  left  in  the 
hands  of  the  mortgagor  the  means  of  trafficking  with 
the  eflate  again,  and  of  deceiving  innocent  incunU)ran- 
cers,  who  would  be  juflified  in  prefuming,  that  be  who 
had  the  poiTefHon  of  the  lands,  and  the  cuflody  of  the 
title  deeds,  had  a  right  to  the  eflate. 

This  rule  of  equity  looks  no  farther  than  to  fee, 
whether  the  third  mortgagee  had  notice  of  the  fecond 
mortgage  at  the  time  when  hejirji  lent  his  money ^  for  it 
is  then  that  he  becomes  an  honefl  creditor,  and  has  a 
right  to  proted  his  debt ;  but  he  has  no  occafion 
to  look  for  a  protedion  till  he  thinks  himfelf  in 
danger  of  being  hurt;  and,  therefore,  whether  his 
danger  is  firfl  difcovered  to  him  by  the  fecond  mort- 
gage being  difclofed  in  a  fuit  of  equity,  or  by  an  ex- 
trajudicial 
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trajudicial  means,  as  the  honefty  of  the  debt  is  not 
affefted,  his  right  of  prote&ing  it,  and  the  efficacy  of 
the  protedHon,  by  buying  in  the  firft  incumbrance,  are 
not  prejudiced  ;  nor  are  they  prejudiced  by  his  having 
purchafed  the  firft  incumbrance,  after  the  incumbran- 
cer had,  in  his  anfwer  to  the  appellant's  bill,  fubmitted 
to  a  fate  of  the  ejiate^  and  to  an  application  of  the  money 
in  difcharging  the  incumbrances  in  their  jujl  order ^  and 
according  to  their  priorities.  Firft,  becaufe  the  fubmif- 
lion,  taken  in  its  full  extent,  can  only  bind  the  right 
of  the  perfon  fubmitting,  and  not  that  of  fubfequent 
incumbrancers:  but  the  right  of  proteftion  claimed 
by  the  third  mortgagee  is  not  claimed,  nor  derived 
from  the  firft,  but  arifes  from  the  prefent  fituation  of 
the  third  mortgagee,  as  foon  as  he  gets  the  legal  inte- 
reft  in  the  eftate,  and  attaches  originally  in  himfelf : 
Secondlv,  the  fubmiffion  to  a  fale  would  not  have  that 
efFeft,  though  it  had  been  made  by  the  third  mortgagee 
himfelf,  much  lefs^  when  made  by  the  firft ;  for  the 
rights  of  mortgagees  are  not  altered  by  turning  the 
mortgaged  eftate  into  money,  fince,  in  fuch  cafes,  the 
court  direfts  the  money  to  be  applied  according  to  the 
rights  of  redemption;  and,  if 'the  fccond  mortgagee  Robmronv. 
has  not  a  right  to  redeem  the  eftate  without  paying  ,  g^  ^'co 
what  is  due  upon  the  firft  and  third  mortgages,  he  63.  S.  P. 
will,  of  courfe,  have  no  right  to  partake  of  the  money 
till  their  claims  are  fatisfied* 

The  decree  was  affirmed. 

§  54.  But  where  a  puifne  incumbrancer,  after  the   Briftol  v. 
biU  brought,  ajad  after  the.  firft  decree  made,  and  after   ^  Vcm^  rj^ 

R  2  the 
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the  report>  got  an  aflignment  of  an  old  judgment  and 
mortgage,  hoping,  thereby,  to  gain  a  preference  to 
his  debt.  Per  curiam^^'^Tht  aflignment  being  after  the 
decree  made,  he  (hall  not  profit  by  it,  or  change  the 
order  of  payment,  but  muft  come  in  accordmg  to  the 
time  of  his  own  incumbrance,  without  regard  to  the 
old  judgment  and  mortgage  which  he  got  in  after  the 
decree  and  report. 

Wortlcy  T,  c  5^^  A  perfon,  after  a  decree  had  been  made  in  a 

a  Vcf.  571.      caufe  in  which  he  had  been  a  party  with  other  credi- 
^      *  ^*     tors,  and  the  matter  had  been  direded  to  inquire  into 

the  priority  of  their  demands,  bought  in  an  old  judg* 
ment,  and  made  claim  before  the  matter  to  have  it 
tacked  to  his  mortgage,  and  thereby  to  gain  a  priority ; 
as  to  which,  the  matter  refufed  to  make  any  report) 
whereupon  he  filed  his  bilh  And  one  queftion  was, 
IT^hether  he  could  tack  the  incumbrance  bought  in  after 
the  decree  to  his  mortgage  ? 

2  Vd.  57J.  Lord  Hardwickey — ^^  As  to  the  equity  of  this  court, 

**  that  a  third  incumbrancer,  having  taken  his  fecurity 
•*  or  mortgage  without  notice  of  the  fecond  incum- 
^^  brance,  and  then  being  ptdfrie  taking  in  the  firtt 
^^  incumbrance,  fhall  fqueeee  out  and  have  fatisfa&ion 
*^  before  the  fecond,  that  equity  is  certainly  eftablifhed 
**  in  general ;  and  was  fo  in  Marjh  v.  Lef^  by  a  very 
•*  folemn  determination  by  Lord  Haky  who  gave  it  the 
^*  term  of  the  creditors,  tabtda  in  naufragio : — that  is 
**  the  leading  cafe.  Perhaps  it  might  be  going  a  good 
«  way  at  firtt ;  but  it  has  been  followed  ever  fince  ; 
"  and  I  believe  was  rightly  fettled  only  on  this  foim- 

"  dation. 
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dation,  by  the  particular  conftitution  of  the  law  of 
this  country*  It  could  not  happen  in  any  other 
country  but  this ;  becaufe  the  jurifdidion  of  law 
and  equity  is  adminiftered  here  in  different  courts, 
and  creates  different  kind  of  rights  in  eftates ;  and, 
**  therefore,  as  courts  of  equity  break  in  upon  the 
^^  common  law  where  neceffity  and  confcience  require 
it,  ftill  they  allow  fuperior  force  and  ftrength  to  a 
legal  title  to  eftates ;  and,  therefore,  where  there  is 
a  legal  title  and  equity  of  one  fide,  this  court  never 
thought  fit,  that  by  reafon  of  a.  prior  equity  againfl: . 
a  man  who  had  a  legal  title,  that  man  fliould  be 
hurt ;  and  this,  by  reafon  of  that  force  this  couit 
neceflarily  and  rightly  allows  to  the  common  la^  ' 

'^  and  to  legal  titles.  But  if  this  had  happened  in 
^*  any  other  country,  it  could  never  have  been  made 
a  queftion ;  for  if  the  law  and  equity  are  adminiftered 
by  the  fame  jurifdi£lion,  the  rule  qui  prior  eji  tempore 
potior  eft  jure^  muft  hold.  This  has  gone  fo  far, 
^^  (and  the  original  cafe  was),  that  if  a  puifjte  incum* 
**  brancer  took  in  the  firfl:  incumbrance  pendente  lite^ 
"  ftill  he  fliould  have  the  fame  benefit ;  for  in  Marjh 
*'  V.  Lee  J  there  was  a  lis  pendens^  yet  was  not  the  party 
^'  affe&ed  with  it ;  and  fo  I  take  it  in  general  it  would 
*'  be  notwithftanding  a  lis  pendens;  becaufe  the  prin- 
*'  ciple  upon  which  all  thefe  cafes  depend  is  this,  that 
^  a  man's  having  notice  of  a  fecond  incumbrance  at 
*^  the  time  of  taking  in  the  firft,  does  not  hurt ;  it  is 
**  the  very  occafion  that  fhews  the  neceffity  of  it#  It 
^*  is  only  notice  at  the  time  of  taking  in  the  third  that 
^  will  affeft  him  j  for  then  no  aft  he  can  do  will  help 

R  3  ^*  him. 
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^'  him*  Then  a  //x  pendens  is  nothing  but  notice :  an 
^^  a&ual  notice  is  certainly  as  good  as  that  by  a  /// 
pendens :  one  notice  is  in  confideration  of  this  court 
as  ftrong  as  another.— Nay,  aftual  notice  is  ftronger 
•'  than  that  implied  by  a  lis  pendens ;  it  will  not  therer 
*'  fore  affefl:  him.  That  was  Marjh  v.  Lee^  and  the 
*•  other  cafes  which  I  agree  to.  But  no  cafe  is  cited 
^*  wherein  a  pui/ne  incumbrancer,  a  party  in  a  caufe, 
^^  and  a  decree  made  hi  that  caufe  for  fatisfa&ion  of 
**  incumbrancers, according  to  their  refpeftivepriorides, 
^^  has  taken  in  a  prior  to  tack  to  his  pui/ne  incum- 
^^  brance,  that  he  (hall  be  allowed  to  make  ufe  of  that 
^'  in  any  other  ihape  than  that  original  incumbrancer 
*^  would  be,  I  am  of  the  fame  opinion  as  Lord 
*^  Cawper  was,  in  the  Earl  of  Brijiol  v.  flungerford  in 
^  general,  and  do  think  it  would  be  mod  mifchievous 
**  and  pernicious  if  the  court  fhould  ajlow  that  doc* 
^*  trine -of  tacking  to  be  carried  to  that  extent.  Firft, 
*^  taking  it  upon  the  terms  of  the  decree,  all  thefe  de- 
^*  crees,  wher.e  therp.  are  fevpral  incumbrancers  before 
^*  the  court,  a  fale  direftcd,  and  every  thing  neceflary 
**  to  be  done  to  clear  the  eftate  in  order  to  that  fale, 
**  proceed  on  this  foundation ;  that  the  rights  of  th0 
f «  parties  are  to  be  taken  as  tjiey  flood  at  the  time  of 
*•  the  decree ;  and  thei:efore  dired  an  inquiry  into  the 
^*  priorities.  What  are  thofe  priorities  ?  Such  as  they 
**  flood  a(  the  time  of  the  decree ;  not  that  after  that 
^*  the  priority  (hall  be  varied.  The  matter  is  only  to 
**  inquire,  and  that  is  into  the  condition  it  flx>od  in  at 
«*  the  time  of  making-  the  detrec.  It  is  very  different 
f<  ^pm  the  ^afc  jput  fpy  tjie  plaintiff,  of  U  decree  to  ii^ 

l^^  quire 
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**  quire  as  to  a  good  title.  Certainly,  where  there  is 
^<  a  contfa6k  for  fale  of  an  eftate,  difficulties  to  the  title 
often  happen,  which  muft  be  cleared  up  afterwards  ; 
and  then  what  was  faid  for  the  plaintiff  fhall  be  al- 
lowed. But  the  terms  of  thefe  decrees  are  very  dif- 
^'  ferent.  Not  to  reft  Upon  the  niceties  of  the  words 
^  of  thefe  decrees,  the  fenfe,  reafon,  and  juftice  of  the 
**  cafe  require  it ;  for,  otherwife,  where  an  incum- 
^^  brancer  on  an  eftate,  which  is  affeded  with  feveral 
^  incumbrances,  brings  a  bill  for  fatisfadion  of  his 
*^  incumbrance,  and  all  proper  parties,  and  has  a  de- 
**  cree  for  it,  as  between  himfelf  and  the  owner  of  the 
"  equity  of  redemption ;  fome  of  the  incumbrances 
**  are  prior,  others  pofterior  to  his :— if  it  is  allowed, 
"  that  after  fuch  a  decree  is  made,  one  of  thofe  defcnd- 
^^  dants,  who  happei^ed  to  be  prior  to  him,  fhould  con- 
**  vey  to  another  defendant  who  was  puifne  to  him,  it 
**  lYould  fliut  out  the  plaintiff  after  the  decree  made, 
**  at  which  time  the  rights  are  to  be  confidered.  What 
**  would  be  the  confequence  ?  Nothing  could  lay  a 
^^  foundadon  for  greater  collufion  and  contrivance 
between  the  parties,  to  exclude  each  other,  than 
fuch  a  liberty  would,  and  to  the  great  deceit  of  t^ 
plaintiff  ^  for  then  a  msun  fhall  lofe  his  cods  by  fuch 
a  proceeding,  the  plaintiff  having  a  right  to  his  debt, 

« 

*'  principal,  intereft,  and  cofts,  according  to  the  refpec- 
**  tive  priorities  j  and  that  is  the  direftion  of  the  de- 
**  cree :  and  here  was  a  fufficient  fund,  according  to 
his  then  right,  to  pay  all  that ;  but  after  that  decree 
was  made,  two  of  thefe  defendants  may,  by  collufion, 
give  a  third  ioicumbrancer  more  than  his  debt ;  and 

R4  't  it 
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it  may  be  worth  while  to  do  fo,  in  order  to  excludp 
the  plaintiff,  who  happens  to  be  a  fecond  incum^ 
**  br^ncer.    It  would  be  carrying  fecurities  to  market 
**  in  that  manner,  whereby  the  purchafer  of  them  (hall 
^^  not  only  ftand  iiji  the  place  of  the  party  felling,  but 
^<  would  acquire  a  new  equity,  which  it  would  be  mif- 
cheyious  to  allow ;  I  mean  in  general  cafes.     This 
is  juft  the  fame  to  perfons  incumbrancers  who  were 
^  not  parties  to  the  fuit,  but  who  will  come  in  under 
**  the  decree ;  for  they  muft  come  in  and  fubmit  to  the 
*'  fame  terms  of  that  decree,  though  no  parties ;  and 
*'  therefore  this  judgment  creditor  of  1694,  if  they 
*^  could  not  make  a  title  without  him,  muft  have  come 
*^  in  under  the  terms  of  the  decree  to  receive  a  fatif- 
^f  fafbion  out  of  the  purchafe  money,  but  fhall  not  be 
**  fuffered,  after  this  decree  made,  to  affign  his  judg- 
ment, fo  as  to  giv^  a  new  right  to  the  ailignee  of  it, 
not  only  to  receive  his,  but  to  increafe  the  firft  ih- 
**  cumbrance.     That  doftrine  is  contrary  to  the  mean- 
"  ing  of  thde  decrees  and  to  the  juftice  of  the  cafe, 
^  and  would  open  fuch  a  door  for  traffic  and  market- 
^*  ing  between  creditors  as  would  introduce  mifchief, 
#  and  therefore  it  is  not  to  be  allowed.  This  is  faid  to  be 
^^  an  interlocutory  decree,  and  like  a  decree  quod  com-' 
**  futet :   But  why  is  it  interlocutory  ?  It  is  the  judg- 
*'  men?  of  the  court,  and  not  in  the  nature  of  fuch 
<«  a  decree  quod  computet ;   which  depends  on  a  dif- 
•*  ferent  reafpn.     Therefore  I  never  wag  clearer  in 
^'  opinion  than  upon  this  part  of  the  cafe,  as  to  the 
f ^  general  right.     If  the  plaintiff  can  diftinguifh  thij 
y  Ifom  the  cafes,  that  might  be  a  different  confider. 

f*  s^tion: 
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^^  ation;  and  that  will  depend  on  his  manner  of 
**  charging  it :  but  thi3  is  my  opinion  upon  the  ge* 
«  neral  right.*' 

§56.  As  the  principal  point  upon  which  the  doarinc  Of  Notice, 
of  tacking  prior  to  fubfequent  incumbrances  depends 
is,  whether  tlie  mortgagee  had  notice  of  the  prior  in- 
cumbrance at  the  time  of  his  purchafe  j  it  will  be 
neceifary  to  examine  what  circumftances  conftitute 
notice  of  a  prior  incumbrance. 

%  ST*  Notice  is  either  dired  or  conftruflive.  Direft   Direft 
notice  is  an  aOiual  and  pofitive  knowledge  of  a  prior 
incumbrance^  regularly  and  formally  communicated  to 
a  mortgagee. 

S  58.  Notice   given  to  the  attorney,  folicitor,   or    2ycrn.y74. 
agent  of  a  mortgagee,  is  a  fufficient  notice  to  the  party 
himfelf.     But  fuch  notice  to  an  agent  or  counfel  mufl   3  Atk.  294. 
be  confined  to  the  fame  tranfa£tion ;    for  notice  in  an- 
other  trania&ion  will  have  no  effed. 

%  59.  Where  all  the  fecurities  are  prepared  by  the  Brothenon 
fame  perfon,  notice  to  that  perfon  operates  as  a  notice  2  Vcrn.V74. 
to  all  the  parties  concerned  in  the  tranfafiipn.' 

§  60.  With   refpedl  to   conftruftive  notice,    Mr,   Conftraaive 
fmblanque  obferves,  that  it  were  extremely  difficult  to  Treat!  of  E4. 
•xtraft  froip  the  cafes  any  general  rule  on  ;he  fubjeft.   b.  j.  cj.  f.  i, 
]ft  feems,  however,  to  be  held,  that  every  man  fliall  be 
prefxmied  to  have  notice  of  a  decree.    So,  of  the  iur 
^^ent  jmdsr  which  t^e  party  with  whom  he  conr 
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trads  as  executor  or  truftee  derives  his  power.  It 
feems  alfo  agreed,  that  where  a  purchafer  cannot  maka 
ont  a  title  but  by  a  deed  which  leads  him  to  another 
hOtj  he  {hall  be  prefumed  to  have  notice  of  fuch  fa£l* 
So,  whatever  is  fufficient  to  put  a  party  on  enquiry,  is 
good  notice  in  equity, 

Foneft.Rcp.        §  61.  A  perfon  is  not  bound  to  take  nodce  of  an 
-^'  a&  of  bankruptcy ;    for  it  may  "be  committed  in  fo 

Hitchcock  T.  fecret  a  manner  as  not  to  be  eafily  known.    But  a  ' 

Sedgwick,  '/r  r  't      t 

a  Vera.  157.    commiffion  of  bankruptcy  is  a  pubhc  aft,  of  which 

every  perfon  is  bound  to  take  notice. 

I  Cha.  Ca.  $  62.  A  judgment,  though  on  record,  is  not  in  itfelf 

I  Atk.  275.     notice  to  a  purchafer  or  mortgagee ;  for  although  a 

purchafer  is,  at  law,  bound  to  take  nodce  of  a  judg- 
ment ;  yet,  in  equity,  where  the  cogni;&ee  of  a  judg- 
ment clkims  to  be  allowed  to  extend  his  judgment 
againft  a  purchafer,  who  has  got  a  prior  term  or  in<r 
tumbrance,  he  muft  prove  exprefs  or  con(lru£tive 
notice  of  the  judgment^  otherwife  be  will  not  be 
relieved. 

Vifc  Tit.  ja,       §  ^3.  A  memorial  of  a  conveyance  registered  iq 

purfuance  of  the  regUler  z€t^  is  not  in  itfelf  notice  to  ^ 
fubfequent  incumbrancer. 
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Sedion  i. 


A' 


S  the  courts  of  equity^  allowed  perfpns  who  had  Natuie  oL 
mortgaged  their  lands  to  redeem  them  long  after 
the  day  of  payment  was  paflfed,  and  the  condition  forfeited 
at  law,  it  became  alfo  necefTary  to  eftablifh  certain  rules 
for  enabling  the  mortgagee  to  determine  this  right  of 
redemption*  This  may  be  done  after  the  day  of  pay- 
ment is  pad,  by  the  mortgagee's  calling  on  the  mort<p 
gagor,  in  a  court  of  equity,  to  redeem  his  eftate 
prefently,  or,  in  default  thereof,  to  be  for  ever  fore- 
doled,  that  is,  barred,  from  any  farther  right  of  rf* 
demptiimt 

§  a*  Where  the  eftate  is  reverfionary,  and,  In  many 
Other  cafies,  the  prayer  of  the  bill  is,  that  the  eftatse 
may  be  fold,  and  the  mortgagee  paid  his  pdncipal, 

ifltereft,  a^  cofts*.  .  »  ' 

« 

§  3.  Acoim 


Bonham  t. 
>^ewcomb» 
I  Vera.  a32« 
3  Vent.  365. 


Bootbt. 
Booth, 
s  Atk.  343, 

7  Term  R. 
185. 
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5  3*  A  court  of  equity  will  Jiot  decree  a  fore- 
clofure,  until  the  mortgage  i$  forfeited;  for  it  T¥iU 
not  (horten  the  time  allowed  by  the  agreement  of 
the  parties. 

$  4.  A  mortgagee  may  bring  an  eje&ment  at  the 
fame  time  that  he  has  a  bill  of  foreclofure  depend- 
ing. Bpt  fpecial  circumftances  may  arife,  which  will 
take  the  cafe  out  of  the  common  rule,  and  induce 
the  court  to  grant  an  injundion  to  ftay  the  proceed-* 
ings  at  law. 


9  Atk.  loi.         S  5*  Th^  Court  of  Chancery  will  not  point  out 

what  title  the  mortgagor  fhall  make  on  a  bill  to 
foreclofe ;  but  will  decree  him  to  make  fuch  title  to 
the  mortgagee  a$  he  is  capable  of  doing, 

\ 

% 

%  6.  In  Welch  mortgages,  when  no  predfe  time  is 
fixed  for  redempdon,  there  can  be  no  foreclofure, 
although  the  mortgagor  may  redeem  at  any  time. 

A  Decree  of  $  J.  Where  an  equity  of  redemption  is  intailed,  a 
bbdtan^ln-  decree  of  foreclofure  will  bind  all  perfons  claiming 
tail.  under  fUch  intail. 


I  Vet  R. 


Rofcarrick  v. 
fiirtooy 
J  Cha.  Ca. 


§  8.  A  perfoii  having  made  a  mortgage,  afterwards 
fettled  the  equity  of  redemption  on  himfelf  for  life^ 
remainder  to  his  iflue  in  tail,  remainder  to  his  brother 
in  tail.  The  mortgagee  exhibited  his  bill  againft  the 
mortgagor  to  foreclofe,  without  making  his  brother 
^  party,  and  obtained  a  decree  for  that  purpofe.    Upon 

the 
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die  death  of  the  mortgagorwithout  iflue,  his  brother   Reynotdfon 
filed  his  biU  to  redeem.  .^^f;-; 

The  caufe  was  h^ard  before  the  Lord  Keeper,  affifted 
by  Lord  Hale^  Wyld^  and  Wyndham. 

It  was  infifted  for  the  defendant,  that  the  deed, 
under  which  the  plaintiiF  claimed,  was  voluntary ;  and 
that,  although  a  voluntary  conveyance  would  pafs  an 
equity  of  redemption,  yet,  in  this  cafe,  where  the 
plaintiff  claimed  an  equity  of  redemption  by  way  of 
intail,  it  ought  not  to  be  countenanced  in  equity,  for 
the  confequence  would  be,  to  make  an  equity  of  re- 
demption perpetual. 

Hale^ — ^^  By  the  growth  of  equity  on  equity,  the 
^^  heart  of  the  common  law  is  eaten  out,  and  legal 
^^  fettlements  are  dedroyed ;  and  was  of  opinion,  there 
•*  was  no  colour  for  a  decree.  In  14  RicL  2.,  the  Ante,  ch.  i. 
**  Parliament  would  not  admit  of  redemption,  but  ^* 
*f  now  there  is  another  fettled  courfe.  As  far  as  the 
<*  line  is  given,  man  will  go:  and,  if  an  hundred 
**  years  are  given,  man  will  go  fo  far ;  and  we  know 
"  not  whither  we  fhall  go.  An  equity  of  redemption 
**  is  transferrable  from  one  to  another  now,  and  yet, 
^^  at  common  law,  if  he  that  had  the  equity  made 
^^  a  feoffment,  or  levied  a  fine,  he  had  extinguiihed 
his  equity  at  law ;  and  it  hath  gone  far  enou^  al« 
ready,  and  we  will  go  no  farther  than  precedents  in 
^^  the  matter  of  equity  of  redemption,  wliich  hath  too 
*^  much  favour  already ;  and  concluded  there  fhould  be 
<(  Ao  decree  ior  the  plaintiff.  And  a  decree  to  foreclofe 

"  a  tenant 


^54 
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•^  a  tenant  in  tail,  (hall  bind^  his  iflue  in  an  equity  of 
**  redemption,  becaufe  that  is  a  right  only  fet  up  in* 
**  a  court  of  equity,  and  fo  may  be  here  cxtin- 
•«guiflied.» 

The  Lord  Keeper  concurred  in  opinion,  and  the 
bill  was  difmifled. 


'Wben  In* 
fant8  are 
barred. 

3  P.  Wms. 
401. 


§  9*  A  decree  of  foreclofure  may  be  made  againflr 
an  in£aait.  But  in  all  fuch  decrees,  a  day  is  given  to 
the  infant  to  (hew  caufe  againft  it,  within  fix  months 
after  he  attains  his  age  of  2 1  years.  If  he  does  not 
Ihew  any  caufe  within  that  time,  the  decree  is  made 
abfolute  upon  him ;  but  he  may,  upon  motion,  put  in 
a  new  anfwer,  and  make  a  new  defence. 


Id.  352. 


'  S  I  o.  In  a  cafe  of  this  kind,  though  the  in(ant  has 
fix  months  after  he  comes  of  age  to  /hew  caufe. againft 
the  decree,  yet  he  will  not  be  allowed  to  open  the  ac- 
count, nor  is  he  entitled  to  redeem  the  •  mc»lgage,  by 
paying  what  is  reported  due ;  but  is  only  permitted  to 
ihew  an  error  in  the  decree. 


Sale  ▼.  S  ^  '^^  Where  the  mortgage  depended  upon  a  dif- 

a  Vent.  351.    putable  title,  namely,  whether  the  anceftor  of  the  in- 
fant had  properly  executed  a  power  out  of  which  his 
"^        right  to  mortgage  arofe,  the  court  would  not  decree 
the  infants  to  be  foreclofed  until  they  came  of  age. 

Feme  Covcrti        §  1 2.  A  feme  covert  is  bound  by  a  decree  of  fore- 

clofure,  and  has  no  day  given  to  her,  or  her  heirs, 
^'        '      to  (hew  caufe  againft  the  decree  after  the  coverture  is 

determined : 


TiileXV.     Mortgage.    Ch.ri.  §  i-?.— 16.  1$$ 

determined:  for  a  feme  covert,  having  by  her  ovm 
iSi  delegated  her  power  to  her  hulband,  mufl  be  liable 
to  all  the  confequences  of  his  negled. 

513.  The  time  for  payment  limited  in  the  decree  Time  of 

6i  foreclofure,  may  be  enlarged  by  the  court  in  con-  fomctimes 

fequence  of  particular   circumftances,   though  fuch  ^'^'■g*^- 
decree  be  figned  and  inrolled. 

C  T  4.  A  decree  of  foreclofure  was  made,  tod  fix  Anon, 
months  time  was  given,  according  to  the  ufual  form  go^^ ' 
of  thofe  decrees.  The  fix  months  were  near  expiring, 
and  then  the  mortgagor  got  an  order  for  enlarging  the 
time  to  fix  months  more.  After  this,  he  obtained  an* 
other  order  for  enlargiiig  the  time  fix  months  more  r 
but  part  of  the  latter  order  was,  that  he  flibuld  fign  the  * 
regifter's  book,  not  to  aflc  any  farther  enlargement. 
He  figned  the  regifter's  book  accordingly  j  but,  not- 
withftanding,  he  again  moved  for  another  enlargement 
of  fix  months,  chiefly  upon  the  circumftance,  that  the 
eftate  was  of  greater  Value  than  the  incumbrance  upon 
it.  Lord  Hardwicie  was  of  opinion,  that,  upon  that 
circumftance,  the  motion  was  reafonable,  but  made 
it  part  of  his  order,  that  this  laft  time  flioald  be  pe« 
remptory. 

'S  15.  The  Court  of  Chancery  has,  in  fome  cafes.  Decrees  of 
opened  decrees  of  foreclofure,  and  allowed  the  mort-  fomctimcs* 
gagor  fturther  time  to  redeem  his  eftate.  opened. 

§  1 6.  A  decree  of  foreclofure  was-  opened  after   Burgh  r. 
fixteen  years,  where  the  bill  was  againft  a  mortgagee      Br^!  Pari. 

8  who    Ca.  213. 
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who  had  obtained  his  fecurity,  part  by  original  mort* 
gage,  and  part  by  aflignment,  procured  under  colour 
of  being  a  friend  to  the  mortgagor;  but,  \n  truth, 
\Rrith  a  view  to  get  him  into  his  power,  that  the  mort- 
gagee might,  upon  his  own  terms,  purchafe  his 
eftate,  which  was  worth  three  times  as  much  as  the 
money  that  had  been  advanced  on  it. 

LaniT.  §  17.  But,  in  another  cafe,   it  was  held  by  the 

5  Bro.'  Pari.     Houfe  of  Lords,  not  to  be  confident  with  the  rules  and 
Ca.  aoo.  praSice  of  courts  of  equity,  or  warranted  by  prece- 

dents, to  enlarge  the  time  for  redemption  of  a 
mortgage,  after  the  mortgagor's  acquiefcence  for  fix 
yeaa^s,  under  a  foreclofure  by  his  own  Gonfent ;  and 
efpecially,  after  an  alteration  had  been  made  in  the 
eftate,  either  by  pulling  down  buildings,  or  enlarging 
them,  or  otherwife.    ' 

Wichalfe  V.  §  i8.  It  has  alfo  been  determined  by  the  Houfe  of 

3  Bro.  Parli     Lords,  that,  after  a  decree  of  forecloiure  made  abfo* 
Ca.  558.         ^^^g^  j^j  2^  acquiefcence  of  eleven  years,  in  the  mort* 

gagee*s  pofleilion  under  it,  no  parol  evidence  of  his 
promifing  to  account  and  reconvey,  on  payment  of 
his  money,  can  be  admitted. 

JooesT.  S  ^9*  ^^^'  ^  another  cafe,  it  was  determined  that 

5  Bro.  FarL     *  decree  of  foreclofure,  after  an  acquiefcence  of  20 
Ca.  «44-         years,  fliould  not  be  fct  afide  upon  a  bill  of  review, 

for  errors  in  form  only,  and  not  of  fubftance ;  and, 
therefore,  that  a  demurrer  to  fuch  a  bill  was  good. 
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TT7E  now  come  to  confider  ellates  \nth  regard  to 
the  time  of  their  enjoyment,  as  they  are  either 
in  polfeffion  or  expectancy.  Eftates  in  poflfeilion  are 
thofe  where  the  tenant  is  entitled  to  the  a&ual  per- 
nancy of  the  profits.  Efiates  in  expedhncy  are  thofe 
where  the  right  to  the  pernancy  of  the  profits  is  poft- 
poned  to  fome  future  period,  and  are  of  two  forts—- 
remainders  and  reverfi6ns«   > 


ftated,  and  feveral  modern  ones  added.  The  Chapters  on  Contingent 
Remainders  limited  by  way  of  Ufe  and  Contingrent  Ufes  are  new.  As 
to  the  difcuilion  of  the  rule  m  Shelley*^  cafe,  which  occupies  more 
than  half  the  work^  it  is  entirely  oniitted/  as  not  properly  falling 
under  this  Title.  rf'      • 
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%  2.  An  eftate  in  remainder  may  be  defined  to  be.  Of  Remain- 
jm  eftate  limited  to  take  efied,  and  be  enjoyed,  after 
another  eftate  is  determined.  As  if  a  man,  feifed  of 
lands  in  fee-fimple,  grants  them  to  A.  fur  20  years, 
and  after  the  determination  of  that  term,  to  B.  and  his 
heirs  for  ever:-^^.  is  tenant  for  20  years,,  with  re* 
mainder  to  B.  in  fee. 

In  the  firft  place,  an  eftate  for  years  is  created  or 
carved  out  of  the  fee,  and  given  to  ^.,  and  then  the 
refidue  or  remainder  of  the  eftate  is  given  to  B.  Both 
thefe  interefts  are,  however,  but  one  eftate :  the  pre- 
fent  term  for  years  and  the  remainder  after,  when 
added  together,  being  equal  only  to  one  eftate  in  fee. 
They  are  different  parts  conftituting  one  whole,  being 
carved  out  of  one  and  the  fame  inheritance :  they  are 
both  created  and  fubfift  at  the  fame  time,  the  one  in 
poflelfion„  and  the  other  in  expedancy. 

5  3.  Lord  Coke  defines  a  remainder  to  be,  "  A  i  inft.  143  # 
**  remnant  of  an  eftate  in  lands  or  tenements  expeftant 
^^  on  a  particular  eftate  created  together  with  the  fame 
**  at  one  time.'*  From  which  it  follows,  that  where- 
ever  the  whole  fee  is  firft  limited,  there  can  be  no  re- 
mainder in  the  ftri£k  fenfe  of  that  word;  for  the 
•whole  being  firft  difpofed  of,  no  remnant  exifts  to 
limit  over.  ^ 

§  4«  Thus>  if  lands  are  limited  to  a  perfon  and  his    i  Ab.  Eq. 
hdri,  and  if  he  dies  without  heirs,  that  they  fliall  re- 
2)&ain  over  to  another  \  the  laft  limitation  is  void. 

S  2  %  5'  ^  perfoo. 
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Dfer,  33  «•         %.  5*  A  perfon  devifed  landr  in  London  to  the  ^or 
i86.  ^^  convent  of  St.  Bartbokmewj  fo  as  they  jpaid  an- 

nually fixteen  marks  to  the  deap  and  chapter  of  St 
Pauli  and  if  they  Ihould  fail  of  paymenti  that  their 
eftate  (hould  ceafea  and  that  the  dean  and  ch^^ter 
fliould  have  it.  It  ws^  held  that  the  remainder  was 
void,  becaufe  the  firft  devife  carrying  a  fee,  nothing 
remained  to  be  difpofed  of. 

t  Tnft.  18 «.        S  6.  In  the  cafe  of  a  qualified  or  bafe  fee,  no  re- 
19  rV-  97^'*  mainder  can  be  limited  upon  it.    Thus,  Lord  Coke  fayi, 

if  lands  be  given  to  A.  and  his  heirs,  fo  long  as  B. 
hath  heirs  of  his  body,  remainder  over  in  fee ;  the  re- 
mainder is  void. 

orVeffed  %  7.  Remainders  are  either  veiled  or  contingent. 

Veiled  remainders,  or  remainders  executed,  are  tfaofe 
by  which  a  prefent  interefl  pafles  to  the  party,  though 
to  be  enjoyed  infuturo ;  and  by  which  the  eftate  is  in* 

• 

variably  fixed  to  remain  to  a  determinate  perfon  after 
the  particular  eflate  is  fpent.  As  if  >f.  be  tenant  for 
years,  remainder  to  B.  in  fee ;  hereby  JB's  femainder 
is  vefled,  which  nothing  can  defeat  or  fet  afide.  So, 
where  an  eflate  is  conveyed  to  A.  for  life,  remainder 
to  B.  in  tail,  remainder  to  C.  in  tail,  with  twenty  other 
remainders  over  in  tail  to  perfons  inejfe\  all  thefe  re- 
mainders are  vefled*  ' 

S  8.  The  perfon  entitled  to  a  vefled  remainder  has 
an  immediate  fixed  right  of  future  enjoyment,  that  is, 
an  eflate  in  prafenti ;  though  it  is  only  to  take  eflfefl; 

in 
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M  pofleflion  and  pernancy  of  the  profits  at  a  future 
period.  And  fuch  an  eftate  may  be  transferred, 
idien^d,  and  charged,  much  in  the  fame  manner  as  an 
tftate  in  pofleffion. 

5  9*  A  remainder  is  contingent  when  it  is  limited  to   Of  Contin^ 
take  effed  on  an  event  or  condition  which  may  never  den. 
happen  or  be  performed,  or  which  may  not  happen  or 
be  performed  till  after  the  determination  of  die  preced- 
ing particyhr  eftate ;   in  which  cafe,  as  will  be  (hewn 
bo'eafter,  fuch  remainder  never  can  take  effect. 

5  it>«  There  are,  according  to  Mr.  FcartUy  four 
kinds  of  contingent  remainders  :—i  ft.  Where  the  re- 
mainder depends  entirely  on  a  contingent  determinadoU 
of  the  preceding  eftate  itfelf.  As  if  if .  makes  a  feotf- 
ment  to  the  ufe  of  B.  dll  C.  returns  from  Rtme^  and  s  ^q^  ^^* 
after  fuch  return  of  C,  then  to  remain  over  in  fee ; 
here  the  particular  eftate  is  limited  to  determine  on  the 
return  of  C,  and  only  on  that  determination  of  it  is 
the  remainder  to  take  effdEk:  but  that  is  an  event 
which  poffibly  may  never  happen ,  and,  therefore,  the 
remainder,  which  depends  entirely  upon  the  determi- 
nation  of  the  preceding  eftate  by  it,  is  contingent. 

S  1 1  •  A.  levied  a  fine  to  the  ufe  of  jS,  and  the  heirs  Arton  v. 

Hare 

of  his  body,  undl  B*  Ihould  go  about  to  fell,  alien,  Csfr.  Pophlw,  97. 
and  after  the  eftate  of  B.  and  the  heirs  male  of  his 
body,  by  any  fiich  attempts  determined,  Esfr.  then  to 
the  ufe  of  the  heirs  male  of  the  body  of  £,,  and  for  de- 
&ult  of  fuch  iflue,  then  to  the  ufe  of  C.  in  tail  until,  t^c. 
9S  -before,  and  after  to  the  ufe  of  D.  in  tail,  as  was 

S  3  before 
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before  limited  to  C.  It  was  agreed,  that  no  remainder 
could  enure  over  to  C.  without  an  attempt  precedent 
by  B.  to  determine  his  eftate ;  becaufe  the  eftate  of  C, 
i¥a8  not  limited  to  begin»  but  upon  fuch  an  attempt 
precedent 

Largs's  cafe,        §  12.  A  perfon  devifed  lands  to  his  wife,  and  in  cafe 

3  Lcoo*  iSs*  I'rtiii         til  •  0*    * 

me  was  dilturbed,  then  tt^e  lands  to  remain  to  J.  S.  m 
fee.  It  was  held  that  this  was  a  good  remainder; 
but  would  not  take  effed,  unlefs  the  wife  was  diC» 
turbed, 

§  1 3.  The  fecond  kind  of  contingent  remainder  is^ 
where  fome  uncertain  event,  unconneded  with,  and 
collateral  to  the  determination  of  the  preceding  eftate, 
is,  by  the  nature  of  the  limit^tioQ,  to  precede  thf 
r^nainder* 

I  Inft.  378  0.       Thu$^  Lord  C^e  fays,  if  a  leafe  for  life  be  made  to 

jf.^  B'9  and  Cm  and  if  J7.  furvive  C«9  then  the  remain- 
^der  to  B.  ahd  his  heirs ;  here,  the  want  of  J?'s.  fur* 
•viving  C.  does  not  aSe£l  the  determination  of  the  par- 
ticular eftate ;  neverthelefs,  it  muft  precede,  and  give 
efie£t  to  B*s.  remainder :  hvA  as  fuch  evex^t  is  dubious 
the  remainder  is  contingent. 

Do^  ^^  §14.  Tbamas  Lane  devifed  as  follows:^—**  I  give 

Scudamoie,      «<  ^nd  devifc  my  meffuaffe,  ^r,  unto  and  to  the  ufe  of 
a  Bo&n.  289.  ^  5  >  ^  » 

^*  my  brother  George  Lane^  and  his  aifigns,  for  and 
^^  duK  '  ^  term  of  his  natural  life  without  impeach* 
^<  mem  of  afte^  and  from  and  after  his  death ;  then 
^  I  give  and  devife  the  fame  unto  and  to  the  ufe  of 

^  Catbarim 


! 

I 
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^*  Catharine  Benger^  her  heirs  and  affigns  for  ever,  in 
**  cafe  (he  the  faid  Catharine  Benger  Ihali  furvive  and 
<«  outlive  my  faid  brother,  but  not  otherwife ;  and  in 
^*  cafe  the  faid  Catharine  Benger  fhall  die  in  the  life- 
^^  time  of  my  faid  brother,  then,  and  in  fuch  cafe,  I 
^^  give  and  devife  my  faid  mefluage,  &f^*  unto  and  to 
*'  the  ufe  of  my  brother  George  Lane^  his  hdrs  and 
^'  affigns  for  ever/* 

It  was  held,  that  this  was  a  contingent  remainder  in 
Catharine  benger, 

5  15.  The  third  kind  of  contingent  remainder  is^ 
where  it  is  limited  to  take  effed  upon  an  event  which, 
though  it  certainly  mufl  happen  fome  time  or  otl^er, 
yet  may  not  happen  till  after  the  determination  of  the 
particular  eftate, 

Thus,  Lord  Coke  fays,  if  a  leafe  be  made  to  y.Sk  3  Rep.  20  «• 
for  his  life,  and,  after  the  death  of  J.  D.,  to  remain 
to  another  in  fee,  this  remainder  is  contingent ;  for, 
although  y.  D.  muft  die  fome  time  or  other,  yet  he 
may  furvive  J.  S.,  by  whofe  death  the  particular  eftate 
ydll  determine,  and  the  remainder  become  void, 

§  1 6.  The  fourth  fort  of  contingent  remainder  is, 
where  it  is  limited  to  a  perfpn  not  afcertained,  or  not 
in  being  at  the  tim?  when  fuch  limitation  is  made. 

■ 

Thus,  if  a  leafe  be  made  to  one  for  life,  remainder    i  Tnft.  378  #« 
to  the  right  heir  of  y.  S. ;  now  there  can  be  no  fuch   ^    ^^'  *^*' 
perfon  a3  the  right  heir  of  J.  S*  -until  his  death,  for 

S  4  Tietno 
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mmo  ejl  bares  viventist  and  J.  S.  may  not  die  undl 
after  the  determinadon  of  the  particular  eftate^  there? 
fore  fucl|  remainder  is  contingent 


^IH^I    t 


517*  The  ufual  remabder  limited  in  all  fis 
before  marriage,  to  the  fyrti  and  other  fons  of  die  in? 
tended  hufband,  by  his  intended  wife,  }s  a  contingent 
remainder* 

Cio.Car.ios.       $  i8.  So,  where  an  eftate  is  limited  to  two  perfoqs 

for  life,  remainder  to  the  furviyor  of  them  in  fee,  fuch 
reo^tinder  is  contingent,  becaufe  it  is  uncertain  which 
of  them  will  furvire. 

§19.  The  inftances  produced  of  the  firil  kind  of 
contingent  remainders,  may  appear  to  be  cafes  of  con« 
ditional  limitations,  not  falling  ftri^ly  within  the  de* 
finition  of  a  remainder ;  but  it  will  be  proved  in  the 
next  Chapter,  that  they  are  remainders  in  t|ie  moft 
Arid  and  technical  fenfe  of  the  word* 

Exceptions.         S  ^P*  There  are  fome  cafes  which  fall  literally  under 

one  or  other  of  the  two  laft  defcriptions,  which  are 
neyerthelefs  ranked  among  veiled  eftates. 

Limitation  §  21.  With  refped:  to  thofe  cafes  which  are  except  \ 

Yeari  ^if  he*     ^^^^  *^  ^^^  ^^^^  ^^  ^^  Contingent  remainder),  it  ha$ 
Ihall  fo  long     been  held,  that  a  limitation  to  ^»  for  80  or  90  years, 

live 

if  he  fhall  fo  long  live,  with  a  remainder  oyer,  after 
the  death  of  ^.,  to  S.  in  fee,  is  not  deemed  a  contin*^ 
gent  remainder  j  for  the  mere  poffibility,  that  a  life  til 
being  may  ensure  for  2iq  or  90  years  after  fuph  a  limi^ 

tatioQ 
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latioli  k  made,  does  iiot  imount  to  a  degree  of  uncer** 
lunty  fuScieot  to  ren4er  a  remawder  conting^t. 

§  2%.  Lord  Derhy  covenanted  to  ftand  feifed,  to  the  Lord  Dcrby»$ 
ufe  of  himfelf  for  life,  remainder  to  another  perfon,  ^^'  ^^^ 
for  89  years,  if  Ferdinando  his  fon  ihould  fo  long  live, 
remainder,  after  the  death  of  Ferdinandoj  to  his  fecond 
fon  in  t^.    It  was  adjudged,  that  the  remainder  veiled   Polk^.  67. 
prefentiy,  and  that  the  poi&bility  of  Ferdinandoh  oxxtr 
living  the  term  of  89  years,  would  not  make  the  r^ 
jnainder  contingent, 

§  ^3.  A.  made  a  feoffment  in  fee  to  the  ufe  of  hiin-  Nappcr  ▼• 
felf  for  life,  remainder  to  the  feoffees  for  80  years,  if  ^andew, 
B.  and  C.  his  wife  fliould  fo  long  live ;  and  if  Q.  fur- 
vived  B.,  then  to  the  ufe  of  C.  for  life,  and,  after  her 
death,  to  thp  ufe  of  the  firft  fon  of  C.  and  J3.  in  tail ; 
$md  for  default  of  fuch  iiTue,  to  the  ufe  of  D.  and  J?.. 
and  the  hein  of  their  bodies,  remainder  to  the  right 

-  heirs  of  A.    A.  died  and  C.  died,  leaving  a  fon  who 
0ed  without  iflue ;  and^  thereupon,  D.  and  E.  entered 

.  dnd  made  a  leafe  to  this  plaintiff,  upon  whom  the  4e- 
fendant,  as  fon  and  hefr  of  A^  entered.  The  queftion  ' 
was,  whether  the  remainder  in  tail  to  the  firft  fon  of 
C  and  J3.,  and  Ae  reminder  to  D.  and  E.y  were  exe- 
cuted, or  were  contingent  upon  the  ^ftate  for  life  to 
Cf  i  and  it  was  adjudged  that  they  were  vefted,  ^nd 
not  contingent ;  and  that  the  poffibi}ity  of  B.  and  C? 
outliving  the  term  of  80  years,  did  not  make  the  re« 
mainders  to  them  contingent.  And  Lofd  Derby^s^  cafe 
ifTds  fttted  and  sdmitteflt 

§24.  This 
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foHcx.67.  S  ^4*  '^^  dodrine  is  further  confirmed  by  L6r4 

Hk7/?9  \i^ho  laid  it  down,  that  if  a  feoflfment  were  made 
to  the  ufe  of  A.  for  99  years,  if  he  fhould  fo  long  live^ 
^  ^d,  after  his  death,  to  the  ufe  of  B.  in  fee,  this  (hould 
not  be  contingent,  but  it  (hould  be  prefumed  his  lifi; 
nYoul4  not  exceed  99  years. 

5  ^5-  Bu^  ^^  ^^  ^^^^^  ^  y^^  ^^  ^o  fliort,  as  to  leave 

^  common  poilibility,  that  the  life  on  which  it  is  deter^ 

minable  may  exceed  it»  the  remainder  will  be  deemed 

contingent.     And,  therefore,  if  an  eftate  is  limited  to 

3  Xcp.  3o«.     A.  for  21  years,  if  he  (hall  fo  long  live^  and,  after  his 

death,  to  B.  in  fee,  this  is  a  contingent  remainder ; 
becaufe  there  is  no  improbability  in  fu^^flng,  that  th^ 
life  may  exceed  the  term^ 

Beverley  v.  S  ^^-  ^^  J(Mes  Beverley  devifed  lands  to  his  eldei^ 

Beverley,        {^^  Tbomos  for  the  term  of  60  years,  if  he  ihould  fo 

» Vcrn.  131.  r  . 

long  live,  and,  froni  and  after  his  deceafe,  to  his 
grandfon  James j  the  eldefl  fon  of  Thomas^  in  tail  male, 
remainder  in  tail  to  Thomas^  his  next  borother^  Jame^ 
the  grandfon,  intermarried  with  the  plaintiff;  and, 
vpon  the  ipaniage,  a  fettlem^Ut  was  made,  and  a 
common  recovery  fuffered  by  Thomas  the  father  an4 
James  the  fon^ 

It  was  objefted,  that  the  devife  to  Thomas  being  only 
a  term  of  60  years,  if  he  ihould  fo  long  live,  and  then 
to  James  \  that  the  freehold,  during  the  life  of  Thomas^ 
yras  in  abeyance,  and  no  good  tenant  could  be  made 
to  the  fracipe  \  and,  by  confequence,  James  the  ^randr 

'fw 


^  b^ing  dead  without  liTue  male,  the  l^nd?  b^opged 
t9  the  defendant  Thomas  under  the  intaU* 

Mr.  Fmcb  argued  for  the  plainti£F,  that  the  recovery 
was  well  fufiered,  and  that  the  limitation  of  the  intail 
was  good  expe&ant  on  the  term  for  60  years;  and 
that  it  was  fo  refolved  in  Lord  Derby\  cafe.  That  thp 
derife  to  Thomas  for  60  years,  if  he  ihould  fo  long  live^ 
and  from  and  immediately  after  his  deceafe,  that  ought 
to  be  intended  of  his  dying  within  the  terili,  which  wa9 
highly  prefumable,  Thomas  being  then  above  40  year; 
of  age,  the  poffibility  that  Thomas  inight  oyerlive  wa$ 
a  very  remote  conjedure ;  fo  that  there  was  not  any 
gap  or  hiatus  in  the  fettlemeiit.  But,  by  this  conftruc- 
don,  the  freehold  veiled  immediately  in  Jamesj  and 
Thomas  had  only  a  term  fpr  (5o  years,  if  h^  fhould  {9 
long  live« 

Per  curiam^-^lt  woul4  be  hard  to  make  fuch  con* 
flru&iQn  on  the  words  of  the  will,  as  to  fay,  where  a 
term  is  liipited  to  a  man  for  6q  years,  if  he  fhould  fo 
long  live,  and  from  and  after  his  deceafe  to  ^.  B.^  . 
that  it  muft  be  meant  from  and  after. his  deceafe  within 
the  term;  for,  fuppofe  he  fhould  outlive  the  term, 
fhould  the  remainder  man  take  in  the  life  of  Thomas  ; 
that  were  a  conftrudion  contrary  to  th$  words  and 
intention  of  the  teflator«. 


27«  In  all  cafes  where  it  is  not  admitted  that  there   Fcarne,  z6, 
|s  fuch  a  degree  of  poffibility  of  the  lifef  s  exceeding  the 
term,  as  is  fuppofed  fuflident  to  create  a  contingency 
|a  tb^  remainder,  there  (&ys  Mr.  Fearne)  the  remain. 

der 


I 


26t 


A«te»  n  24. 
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der  cannot  fall  within  the  defcription  of  a  frediold,  to 
commence  infuturo.  For  when  we  fuppofe  the  re« 
mainder  to  be  veiled,  we,  of  confequence»  admit,  that 
it  pafles  immediately,  fubjed  to,  and  expedant  on  the 
preceding  term ;  for,  otherwiTe,  it  cannot  be  veiled ; 
and  then  it  is  a  freehold  commencing  in  prafenti^  and 
{lot  in  future.  If  the  life  cannot  exceed  the  term,  and 
the  term  muft  determine  with  the  Gfe,  the  limiting  an 
eftate  to  commence  from  the  expiration  of  the  life,  is, 
in  effed,  limiting  it  to  commeace  from  the  determtna<» 
tion  of  the  ternu  In  which  latter  mode  of  limitation^ 
there  could  exift  no  doubt  of  the  remainder's  paffing 
immediately,  and  being  veiled.  And  upon  thefe  prin- 
ciples alone,  without  recurring  to  any  other,  the  cafi} 
put,  and  diilin&ion  taken,  by  Lord  HaUy  may  be  a4*v 
mitted  as  hw« 


Kule  in  Shel- 
ley's cafe. 


§  28.  There  are  three  exceptions  to  the  fourth  fort 
of  contingent  remainders.  The  firfl  arifes  from  a  rule 
of  law,  that  wherever  the  anceflor  takes  an  eftate  of 
freehold,  and  a  remainder  is  thereon  limited,  in  the 
fame  conveyance  to  his  heirs,  or  to  the  hdrs  of  his 
body,  fuch  remainder  is  immediately  executed  in  the 
anceflor  fo  taking  the  freehold,  and  is  not  contingent. 
The  origin  of  thi$  rule,  and  the  cafes  which  have  arifen 
upon  it,  ,will  be  flated  under  the  Titles  peed  an4 
Devife* 


Limitation 
to  the  right 
Heirs  of  the 
Grantor. 


§  29.  The  fecond  exception  arifes  from  a  principle 
flated  in  Title  11.,  Vfe^  ch.  4.  fed.  26,  diat  an  ulti- 
mate limitation  to  the  right  heirs  of  the  grantor  ^11 

continue  in  him,  as  his  old  reverfion,  and  not  as  a  re« 

mainder^ 
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mainder,  although  the  freehold  be  expre&ly  limited 
fifomhim. 

5  30.  The  third  exception  anfes  from  the  refpeO:  Heir  fomc- 
which  the  law  pays  to  the  intent  of  a  teilator,  where   DcfcriptiQ 
it  can  be  plainly  colleded  from  his  will,  that  he  ufed  Pcrfons. 
the  wbrds  heirs  of  the  body,  as  a  defcriptio  perfonay  or 
fiifficient  defignation  of  the  perfon  for  the  remainder 
to  veft,  notwithftanding  the  general  rule  that  mmo  ejl 
bares  vhentis.    The  cafes  in  which  this  point  has  oc- 
curred, will  be  ftated  under  the  Title  Devife^ 

^  ti.  Tho^  is  a  very  material  difference  beween  what  Kind 
to  L  of  ,mc«oi,.rwhich.nate  a  remainder  co».  ^j^^"" 
tingent,  and  an  uncertainty  of  another  kind,  viz.  the  Remainder 
uncertainty  of  a  remainder's  ever  taking  effefl:  in  pof-  ^^^^  ^,1 
feffion.    For  wherever  there  is  a  particular  eftate,  the 
determination  of  which  does  not  depend  on  any  uncer- 
tain events  and  a  remainder  is  thereon  abfolutely  li- 
mited  to  a  perfon  in  effij  and  afcertained,  in  that  cafe, 
notwithftanding  the  nature  and  duration  of  the  eftate 
limited  in  remainder  may  be  fuch,  as  that  it  may  not 
endure  beyond  the  particular  eftate,  and  may  therefore 
never  take  efied,  or  veft  in  pofleflion,  yet  it  is  not  a 
contingent,  but  a  vefted  remainder.    As,  if  a  leaie  be 
to  A^  for  life,  remainder  to  B.  for  life,  or  m  tail,  here, 
notwithftanding  B.  may  poflibly  die,  or  die  without 
iflue,  in  the  lif^-time  of  A.^  and,  confequently,  never 
come  into  poffeflion,  yet  is  his  remainder  vefted  in 
intereft,  and  by  no  means  comprifed  in  the  legal  notion 

of  a  contingent  eftate. 

S  3^-  It 
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§  32.  It  is  not  the  uncertainty  of  ever  taking  effed 
in  poffef&ony  that  makes  a  remainder  contingent,  fbf 
to  that  every  remainder  for  life,  or  in  tail,  expe&ant 
on  an  eilate  for  life,  is  and  muft  be  liable ;  as  the  re* 
mainder  man  may  die,  or  die  without  iflue,  before  the 
death  of  the  tenant  fqr  life.  The  prefent  capacity  of 
taking  effed  in  poiTeflion,  if  the  poflelfion  were  to  be- 
come vacant,  and  not  the  certainty  that  the  pofleflion 
¥rill  become  vacant  before  the  eftate  limited  in  remain* 
der  determines,  univerfally  dillinguifhes  a  vefled  re* 
mainder,  from  one  that  is  contingent. 

PciTDc,  319.  S  33*  Thus,  if  there  be  a  leafe  for  life  to  ^.,  re- 
mainder to  B.  for  life,  here,  the  remainder  to  J?., 
although  it  may  poilibly  never  take  effed  in  poflefBon,^ 
becaufe  B.  may  die  before  A.j  yet,  from  the  very  in- 
ilant  of  its  limitation,  it  is  capable  of  taking  effeft  in 
poffedion,  if  the  poiTeflion  were  to  fall  by  the  death  of 
A.  It  is  therefore  vefled  in  intereft ;  though,  perhaps, 
the  intereft  fo  vefted  may  determine  by  jB's.  death, 
^efore  the  poiTeilion  he  waits  for  may  become  vacant* 

§  34.  On  the  other  hand,  if  there  be  a  leafe  for  life 
to  A.^  and  after  the  death  of  J.  2).,  remainder  to  5.,  in 
tail,  in  that  cafe,  the  remainder  to  B.  is  not  capable 
of  taking  cfFed  in  pofleffion  during  the  life  of  J.  D.y 
although  the  pofleffion  fhould  fall  by  the  determina^ 
tion  of  ^'s  eftate:  but  if  J.  Z).' chance  to  die  before 
the  determmation  of  the  particular  effete,  then  does 
jB's.  remainder,  by  fuch    event,  become  capable  of 

taking  effcd:  in  poUeflion,  when  it  fliail  happen  to  ^If 

and 
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and  is  then  in  the  fame  ftate  as  if  it  had  been  originally 
limited  without  any  regard  to  the  death  of  J.  D. 

This  very  eflentisd  alteration  in  the  nature  of  jB/s  , 
remainder,  occafioned  by  the  timely  event  of  J.  /}/$ 
death,  is  the  change  of  a  contingent,  into  a  vefted  eftate. 
Before  that  event,  it  had  not  the  capacity  of  vetting  ia 
pofleilion,  and  it  was  doubtful  whether  it  ever  would 
have  it  or  not ;  it  was  therefore  not  vefted  at  all.  By  that 
event,  it  acquires  the  capacity  of  vefting  in  pofleffion, 
when  the  poflfeffion  becomes  vacant;  it  is  therefore 
vefted  in  intereft,  though  it  is  yet  uncertain  whether 
it  ever  will  veft  in  pofleilion ;  for  it  is  ftill  poflible  that 
J3»  may  die  without  iiTue  during  the  continuance  of  the 
pardcubr  eftate. 

§  35.  It  follows,  that  whenever  the  preceding  eftate 
is  limited,  fo  as  to  determine  on  an  event  which  cer- 
tainly muft  happen,  and  the  remainder  is  fo  limited  to 

m 

a  perfon  in  ejfe^  and  afcertained,  that  the  precedmg 
eftate  may,  by  any  means,  determine  before  the  ex« 
piration  of  the  eftate  limited  in  remainder,  fuch 
remainder  is  vefted.  On  the  contrary,  whenever  the 
preceding  eftate  (except  in  the  cafes  before  mentioned 
as  exceptions  to  the  defcriptions  of  a  contingent  re« 
mainder)  is  limited,  fo  as  to  determine  only  on  an 
event  which  is  uncertain,  and  may  never  happen ;  or 
wherever  the  remainder  is  limited  to  a  perfon  not  in  ejfe^ 
or  not  afcertained ;  or  wherever  it  is  limited  fo  as  to 
require  the  concurrence  of  fome  dubious  uncertain 
event,  independent  of  the  determination  of  the  pre- 
ceding eftate,  and  duration  of  the  eftate  limited  in 

remainder. 
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remainderj  to  give  it  a  capachy  of  taking  efie&s  thcti 
the  remainder  is  contingent. 

Fetrnc,  331.  §  ^5.  Where  an  cftate  is  limited  to  A.  for  life,  re- 
mainder to  B*  during  the  life  of  ^.^  it  is  a  TefUd 
remainder ;  for  here  is  a  preceding  eftate  to  determine 
on  an  event  which  certainly  muft  happoi,  the  deadi 
of  A*^  and  the  remainder  is  fo  limited  to  a  perfon  in 
ejfe^  that  the  preceding  eftate  may)  by  fome  means, 
{yix.  by  forfeiture  or  furrdnder^  determine  before  the 
expiration  of  the  eftate  limited  in  remainder,  that  is, 
before  the  expiration  of  ^'s,  life :  accordingly,  if  ji's. 
life  be  not  exfured  at  the  determination  of  the  particu* 
lar  eftate,  which  it  will  not  if  A.  fhould  commit  a  for* 
feiture,  or  make  a  furrender^  then  will  the  remaindor 
take  effed  in  poiTeftion* 

$37.  This  dodrine  was  formerly  doubted,  but  it 
has  been  refolved  in  a  modem  cafe^  that  a  remainder 
to  truftees  during  the  life  of  a  tenant  for  99  years,  if 
he  fhould  fo  long  live,  to  take  efied  from  and  after 
the  death  of  fuch  tenant  for  life,  or  other  fooner 
determination  of  the  eftate  limited  to  him,  was  a  vefted 
remainder* 

Bernngton  v.  §  38.  John  Dormer y  upon  the  marriage  of  his  elddl 
SMtk^isV  ^^^y  conveyed  fevcral  eftates  (after  a  great  number  of 
WillwR.327.   preceding  limitatiors  for  life  and  in  tail),  to  the  ufe  of 

Robert  Dormer  for  99  yeais,  if  he  ihould  fo  long  live, 
and,  from  and  after  the  death  of  the  faid  Robert  Dor* 
merj  or  other  fooner  determination  of  the  eftate  limited 

to  him  for  99  years,  to  the  ufe  of  truftees  and  their 

heirs. 
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heirs,  during  the  life  of  the  fadd  Robert  Dormer y  upon 
truft  to  preferve  the  contingent  remainders  therdn-after 
limited,  and  after  the  end  or  other,  fooner  determina* 
tipn  of  the  faid  term,  to  the  ufe  of  the  firft  and  other 
ions  of  the  faid  Robert  Dormer  fucceiBvely  in  tail  male^ 
iirith  remainder  over* 

One  of  the  queftions  in  this  cafe  was,  whether  the 
remainder  limited  to  truftees  to  preferve  contingent  re- 
mainders, was  a  veiled  or  a  contingent  remainder. 

The  Court  of  King^s  Bench  determined,  that  it 
was  a  veiled,  and  not  a  contingent  remainder. 

t 

Upon  a  writ  of  error  to  the  Houfe  of  Lords,  it  was  6  Bro.  Pari, 
contended  for  the  plaintiflF  in  error,  that  the  eilate 
being  limited  to  the  truftees,  after  the  death  of  Robert  » 
Dormer^  during  his  life,  was  a  void  limitation,  becaufe 
it  could  never  take  efFeft  in  poffeiSon.  That  if  the 
limitation  to  the  truftees  was  not  void,  but  the  words 
after  the  death  of  Robert  Dormer  might  be  rejefted,  and  the 
limitation  to  the  truftees  to  take  efieft  in  the  disjunftive, 
viz.  or  other  fooner  determination  of  the  term^  yet  that 
the  truftees  by  force  of  thofe  words  took  no  vefted  re- 
mainder, but  their  eftate  remained  in  contingency ;  for 
no  remainder  could  be  faid  to  be  vefted,  unlefs  it  was 
io  limited  as  to  come  into  the  poiTefHon  of  the  remaind^- 
man  upon  every  determination  which  might  happen  of* 
the  parricular  eftate.  But  the  words  other  fooner  de* 
termination  of  the  term^  could  not  extend  to  a  determi- 
nation of  the  term  by  effluxion  of  time,  becaufe  the 
eftate  after  the  end  of  the  term^  (which,  in  a  legal  fenfe, 
V0L.II.  T  always 
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always  fignified  after  the  end  by  effluxion  of  time)^ 
was,  by  cxprefs  words,  limited  to  the  firfl:  fon  of  Robert 
Dormer  ^  fo  that  the  words,  other  fooner  determination^ 
could  extend  only  to  a  determination  of  the  term  by 
furrender  or  forfeiture,  which  might  or  might  not 
happen.  It  was  admitted,  that  when  a  remainder  was. 
limited  to  take  efiedt  in  pofleifion,  upon  an  event  which 
of  necej^ty  muft  happen^  fuch  remainder  would  veft ; 
but  if  it  was  limited  to  take  effed  in  poffeflion  upon  an 
event  whkh  might  never  happen^  then  it  did  not  veft. 
Now,  it  was  not  an  event  which  muft  necel&rily  hap- 
'  pen,  that  Robert  Dormer's  term  fliould  end  by  fiurender 
or  forfeiture,  becaufe  it  might  determine  by  effluxion 
of  time  or  death ;  fo  that  the  prefent  cafe  was  no  more 
than  this,  viz.  a  limitation  to  Robert  Dormer  for  99 
years,  if  he  fo  long  live,  and  if  his  eftate  fhall  deter* 
mine  by  furrender  or  forfeiture,  then  to  the  truftees 
during  his  life ;  and  which  was  plainly  no  more  than  g 
contingent  remainder^  That  this  conftruflion  of  the 
limitation  to  the  truftees  was  moft  agreeable  to,  and  beft 
anfwered  the  intention  of  the  parties  to  the  fettlement } 
the  end  and  defign  of  appointing  truftees  to  preferve 
contingent  remainders,  in  this  and  all  other  marriage 
fettlements,  being  only  to  give  them  a  right  to  enter, 
upon  any  conveyance  made  by  the  particular  tenant 
tor  life  or  years,  to  deftroy  the  contingent  remainders 
before  they  arife. 

On  the  other  fide  it  was  ajrgued,  that  the  eftate 
limited  to  the  truftees  to  preferve  the  contingent  re- 
mainders, was  a  vefted  remainder,  to  take  eflPcdl  in 
po&ilioa  during  the  life  of  Robert  Dormer^  upon  the 

determinatiou 
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detetmination  of  the  particular  eftate^  limited  to  him 
for  gg  years,  either  by  effluxion  of  time,  forfeiture,  or 
furrender  j  and  though  that  part  of  the  limitation 
which  depended  upon  the  continjgency  of  Robert 
Dormer''^  death,  was  of  no  operation  or  effeft  to  veft 
an  eftate  in  polTeilion  in  the  truftees  on  that  fingle 
event ;  yet,  as  the  particular  eftate  for  99  years  might 
determine  in  his  life-time  by  either  of  the  other  events 
happening,  that  is,  forfeiture  or  furrender,  the  remain- 
der vefted  in  the  truftees  took  eflFeft  in  poffeffion.  And 
a  remainder  fo  limited  is  well  warranted  by  the  rules 
of  law,  and  is  neither  void  nor  contingent.  That  to 
make  this  a  contingent  remainder  from  the  words  cr 
other  fioner  determination^  would  be  contrary  to  the 
eftablilhed  notion  of  what  the  law  calls  a  contingent 
remainder ;  for  fuch  a  remainder  can  only  be  one  of 
thefe  three  ways  :^-either  where  the  perfon  to  whom  it 
is  limited  is  not  in  ejfe^  or  where  the  particular  eftate 
may  determine  before  the  remainder  can  take  effed, 
or  where  fome  collateral  accident  muft  happen  before 
it  can  take  effe&.  But  none  of  thefe  fell  out  in  the 
prefent  cafe ;  for  the  perfons  to  whom  the  eftate  was 
limited,  viz.  the  truftees,  were  exifting.  The  remain- 
der to  them  would  take  eSe£b  immediately  upon  the 
determination  of  the  particular  .eftate  by  furrender  or 
forfeiture ;  and  here  was  no  collateral  accident  to  hap-« 
pen  before  it  could  take  place,  but  only  fuch  as  made  . 
a  determination  of  the  particular  eftate,  and  what  was 
implied  in  its  very  creation.  The  words,  or  other  fooner 
determination^  are  what  are  implied  in  ^yerj  term  for 
years,  and  to  which  every  term  is  fubjeft  by  furrender 
or  forfeiture :  they  are  no  other  than  what  are  made 
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ufe  of  in  all  common  limitations  of  eftates  to  truftees  to 
preferve  contingent  remainders  in  every  fettlement. 
To  put,  therefore,  fuch  a  conftruftion  upon  thefe 
lirords,  as  to  make  the  eftate  arifing  from  them  to  the 
truftees  a  contingent  remainder,  would  difappoint  the 
very  end  propofed  by  them :  it  would  fruftrate  the  in- 
tenticm  of  the  parties,  and  endanger  mod  of  the  family 
fettlements  in  the  kingdom. 

m 

The  Judges  having  been  confulted  on  this  cafe. 
Lord  Chief  Juftice  Willes  delivered  their  unanimous 
opinion ;  of  which  I  ihall  tranfcribe  that  part  which 
relates  to  the  prefent  queiUon. 

Willei  Rep.         <^  We  deny  that  this  eftate  fo  limited  to  the  truftees 
337*  <i  yjf^^  f^^  ^  contingent  remainder,  that  it  did  not  veft 

*^  immediately.  The  notion  of  a  contingent  remain- 
*^  der  is  a  matter  of  a  good  deal  of  nicety ;  and,  if  I 
^^  fhould  trouble  you  with  all  that  is  faid  in  the  books 
^^  concerning  contingent  remainders,  and  the  inftances 
^^  that  are  put  of  fuch  contingent  remainders,  I  am 
^^  afraid  it  would  rather  tend  to  puzzle  than  enlighten 
^^  the  cafe.  I  choofe,  therefore,  to  tell  your  Lordfhips 
**  what  are  the  contingent  remainders  that  do  not  veft, 
"  and  what  remainders  veft  immediately,  though  they 
are  fometimes  (though  very  improperly)  called  con- 
tingent remainders.  The  definition  which  was  given 
by  the  counfel  for  the  appellants  of  a  contingent 
"  remainder  which  does  not  veft,  is,  where  the  .parti- 
^*  cular  eftate  may  determine  before  the  remainder  can 
^^  take  place  in  poffeflion ;  and  that,  if  it  is  uncertain 
^^  when  it  will  take  place  in  pofiefGoD,  and  it  may  hap. 

"  pen 


u 

Cft 


Tale  XVL    Rmainder.    Cb.  i.  S  38.  a;^ 

^  pen  that  it  never  will  take  place  in  poffeflion,  thq 
^^  remainder  will  not  veft*  But  this  is  not  a  jufl  de« 
«•  finition}  for,  if  this  were  true,  it  would  overturn 
**  all  the  fettlements  that  ever  were  made.  I  will  men- 
*^  tion  but  one  inftance,  though  I  might  mention  a 
^^  thoufand ;  as,  where  an  eftate  is  limited  to  ji.  for 
^^  hisf  life,  remainder  to  another,  and  the  heirs  of  his 
<<  body.  I  believe  no  man  in  his  fenfes  ever  doubted 
^*  but  this  was  a  vefted  remainder ;  and  yet  it  is  within 
^^  their  definition :  for,  fuppofe  the  remainder  man  in 
^^  tail  dies  without  iflue,  before  the  tenant  for  life^  then 
^^  this  remainder  will  never  take  place  in  pofleHion. 
^*  As,  therefore,  this  is  not  a  proper  definition,  we 
^^  beg  leave  to  acquaint  your  Lordfhips  what  we  think 
^^  is,  and  we  think  there  are  but  two  forts  of  contin- 
•*  gent  remainders  which  do  not  veft.  ift,  Where  the 
^^  perfon  to  whom  the  remainder  is  limited  is  not  in  ejfe 
*'  at  the  time  of  the  limitation :  adiy.  Where  the  com- 
^  mencement  of  the  remainder  depends  on  fome  matter 
**  collateral  to  the  determination  of  the  particulair 
<*  eftate.  Many  inftances  of  fuch  contingent  remain- 
*<  ders  might  be  put,  which  will  fall  under  one  of  thele 
^*  heads  j  and  I  will  beg  leave  to  put  one  of  each,  the 
<«  better  to  illuftrate  this  matter.  If  the  firft  limitation ' 
**  be  to  one  for  life,  or  for  years,  and  the  next  limita- 
"  tipn  to  the  fon  of  JB.,  who,  at  the  time,  has  no 
•*  children,  this  is  a  contingent  remainder  of  the  firft 
♦*  fort.  If  there  be  a  limitation  to  A.  for  life,  re* 
^«  mainder  to  5.  after  the  death  of  J.  S.,  or  when  a 
^*  third  perfon  then  at  Rome  returns  from  thtotfe,  this 
^*  is^  a  contingent  remainder  of  the  fecond  fort.  In  the 
H  fiifft  cafe,  tf  the  tenant  for  life  fliould  die,  or  the 
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^^  term  for  years  expire  before  B.  has  a  fon  bom,  the 
«<  remainder  never  veils  at  all.    And,  in  the  kcond 
^^  cafe,  if  B.  dies  before  J*  &,  or  before  the  man  returns 
^  from  Rome^  the  remainder  never  veils,  becaufe  the 
•*  death  of  J.  5.,  or  the  return  of  the  perfon  from 
^'  Romey  were  both  conditions  precedent.    And  thefe 
are  inilances,  amongfl  many  others,  of  contingent 
remainders  which  do  not  veft,  and  of  which  you 
may  find  great  variety  in  BoraJloifCs  cafe,   3  Coke 
^^  Rep.  2d*    But  the  prefent  limitation  to  the  truftees 
<(  plainly  does  not  ^1  under  either  of  thefe  heads. 
^^  The  tru(lee9  were  pe^fons  in  being'ji  and  their  eflate 
<^  was  not  to  commence  on  any  collateral  matter,  but 
<^  upon  all  determinations  of  the  eflate  of  Robert  Dor- 
*^  mer  which  could  happen  during  his  life }  and  the 
^'  eilate  was  limited  to  them  for  no  longer  time.    To 
^  enforce  and  illuflrate  this,  I  beg  leave  to  mentic^ 

m 

^^  two  or  thref  other  things.  Will  any  one  fay,  that 
<<  any  thing  can  defcend  to  the  heir  that  did  not  veft 
^^  in  th^  anceftor ;  fo  that,  if  nothing  vefted  in  the 
^  truftees,  the  limitation  to  them  and  their  heirs  is 
*^  nonlenfical.  For,  according  to  this  notion,  if  they 
^^  ihould  die  before  the  contingencies  happen,  their 
<^  heirs  can  take  nothing }  and  yet  this  word  heir« 
«'  has  been  put  in  every  fuch  limitado^  for  200  years 
^^  lail  pi^,  for  it  is  fo  lQZ\g  fince  the  ftatute  of  ufes ; 
*^  fo  tha^,  during  that  time,  we  have  been  all  in  tht 
^^  d^k,  and  this  new  light  ^  but  juft  fprung  vp,  which, 
<*  if  it  prevail,  for  another  reafon  as  well  as  this,  will 
<'  overturn  all  the  fettlements  for  200  years  laft  paft. 
*^  For  in  every  one  of  them,  the  limitation  is  either  in  the 
^*  £une  words  as  the  prefent,  or,  after  the  end  or  other 

f  foonqr 


Title  XVI.    Remainder*     Ch.  u  %  58.  ^79 

♦•  foener  determmation  of  the  particular  eftate,  which 
*'  arc  words  tantamount  to  this,  for  end  or  dctcrmina« 
•*  tion  certainly  comprehends  death,  as  well  as  effluxion 
**  of  time.     If,  therefore,  I  could  not  make  this  con.. 
**  fiftent  with  the  rules  of  law,  though  I  humbly  ap- 
•*  prehend  I  plainly  have,  I  fliould  rather  choofe  to 
•*  put  a  conftruSioii  on  thefe  words  contrary  to  the 
•*  rules  of  law,  than  overturn  many  thoufand  fettle- 
^^  ments,  acdording  to  this  maxim,  founded  on  th^ 
**  beft  reafon,  communis  error  facrt  jusy   and,  ut  res 
•*  magis  valeat  quam  pereaf.     But  the  prefcnt  cafe,  for 
^'  the  reafons  I  have  already  mentioned,  is  not,  I  chink, 
•*  liable  to  this  objedUon :  to  prove  which,  I  beg  leave 
^  only  to  put  one  cafe.     A.y  tenant  in  fee,  grants  an 
^  eftate  to  B,  for  99  years  determinable  in  his  life, 
#<  fuppofing  B.  outlive  the  term,  .or  furrender,  or  foE- 
•*  feit,  no  one,  I^believe,  will  fay  but  that  A.  may 
enjoy  the  eftate  arain.    If  fo,  a  contingent  freehold 
was  in  him  during  the  life  of  B.^  for  it  could  not  be 
^  in  B.^  becaufe  he  had  only  a  chattel  intereft ;  and  it 
<<  could  not  be  in  any  one  elfe.    And  if  it  were  in  A.y 
*•  it  muft  be  a  vefted  intereft,  for  it  was  never  out  of 
^^  him.    And  if  A.  had  a  contingent  freehold  during 
<^  the  life-  of  B.y  no  one  can  &y  but  that  he  might 
**  grant  it  over ;  and  if  he  do,  it  muft  be  of  the  fame 
<^  nature  it  was  when  it  was  in  A.^  and,  confequently, 
*^  a  vefted  freehold*    And  this  cafe  I  have  put  is  ex« 
'*  prefsly  held  to  be  law  in  Co.  Lit  42  d.,  in  CbolmeUy^s 
<(  cafe,  2  C0.  51  a.y  and  in  the  Tear  BoQk  o£  Edward 
<<  3.,  which  is  there  cited,'* 
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5  39*  It  frequently  happens^  that  coQtingeQt  re« 
mainders  intervene  between  the  particular  eilate,  and 
other  limitations  over*  Upon  which  cafes^  we  muft 
obferve,  that  whenever  a  contingent  remainder  is  li^ 
mited)  which  is  followed  by  another  limitation  over^ 
if  the  contingent  litnitation  be  not  in  fee,  the  fubfe-^ 
quent  limitation  may  be  vefted^  if  it  be  made  to  a  per-^ 
fon  in  ejfe. 


UvedaU  T. 

Uvedall, 
a  Roll.  Ab. 
119 

'WilHaim  v« 
Duke  of 
Bolton, 
Tit.  3.  f.  56. 


5  40,  Thus,  if  an  efbte  be  limited  to  A.  for  life, 
remainder  to  his  firft  and  other  fons  in  tail,  remainder 
to  B*  iox  life,  remainder  to  his  firft  and  other  fons  ia 
tail,  if  B.  has  a  fon  bom  before  ^.,  fuch  fon  will  have 
a  ve(ted  eftate  in  remainder  in  him.  But  if  A*  ihould 
afterwards  have  a  fon,  he  will  takd  a  vefted  eftate^ 
which  will  precede  the  eftate  of  B^u  fon. 


Letrts  Bowie's 

cafe, 

1 1  B^t^f  97. 


%  41*  Where  lands  were  limited  to  hufband  an4 
wife  for  their  lives,  and,  after  their  deceafe,  to  their 
firft  iflue  male,  and  to  the  heirs  male  of  fuch  iflue  law^ 
fully  begotten,  and  fo  over  to  the  fecond,  third,  and 
fourth  iffue  male,  ^r.  and,  for  want  of  fueh  iffue,  to 
the  heir;  male  of  the  body  of  the  faid  huftiand  anc) 
Vrife;  it  was  held,  that  this  laft  limitation  fhould  b(; 
executedyz^^  modo^  that  is,  in  fuch  manner  as  to  open 
and  feparate  Itfelf  from  the  firft  eftate  for  life,  when^ 
ever  the  contingency  happened. 

%  42.  The  preceding  cafes  ate  inftances  where  th<) 
contingency  of  the  intervening  remainders  arofe  fron^ 
thdr  being  limited  to  perfons  not  in  effe.  But  if  therq 
\t  a  remainder  limited  to  a  perfon  in  effe^  fo  at  to  <}e- 

r4 


pend  on  a  contingent  event,  if  the  fame  contingency 
be  not  confidered  as  extending  to  the  fubfiequent  limU 
tations,  fuch  of  thofe  Ifimt^cioas  m  ^tr;  tp  perfony  in 
ejfi  may  be  vefted^ 

§  43.  Thu$,  in  the  cafe  of  N0pper  y.  Saundirs^  one  Ante, 
of  the  queflions  was,  whether  the  remainders,  fubfe? 
quent  to  the  remainder  for  the  life  of  C.,  w^re  con^ 
tingent  or  vefted  ?    It  wa3  agreed,  that  Cs.  eftate  fpr  Tracy  ▼. 
life  was.  contingent  on  the  event  of  her  furviving  hey  J^f*^*^" 
hufband^  but  ftill  it  was  h^d,  tha(  ^e  f^bfe(}ue^t  re* 
mainders  were  veiled^ 

%  44*  We  have  feem  that  no  remainder  can  be  li-  Tw»  oontin* 
niited  after  a  limitation  in  fee ;  but  two  or  more  fereral  ^  fee  may  b^ 
contingent  eftates  in  fee  may  be  limited,  as  fubftitutes  'j?^^*^  ^^J^ 
pr  alternatives,  one  for  ^the  other,  and  not  to  interfere ;   pearnc  547. 
but  fo  that  one  only  can  take  effed,  and  every  fubfe- 
quent  limitation  be  a  difpofition,  fubiUtuted  in  the 
room  of  the  fonder,   if  the  former  fhoold  fail  of 
fffeft. 

$  45.  Sir  Michael  Armyn  devifed  certain  lands  to  Loddingtea 

Even  Armyn  for  life,  and,  in  cafe  he  fhould  have  any  iLdfRm^ 

iflue  male,  then  to  fuch  iflue  male  and  his  heirs  for  ^^3« 

ever ;  and  if  he  fhould  die  without  iflue  male,  then  he  |'^^'  rdifton 

devifed  the  manor  of  Pickworib  to  Thomas  Stylfi  in  fee,  v  Carter, 

and  the  manor  of  Willmghby  to.  Sir  Thomas  Bamar^  ca.64. 

4i/lon  in  fee.    It  was  determmed,  that  the  firfl  remaia*  ,  i^  ^wjm 

der  was  a  contingent  fee  to  the  iflue  male  oi  Evere  ^^* 
4rmyn^  and  the  remainder  to  Sir  Thomas  BasrnanUJbm 
^  a  contin^^ent  fee  alfo^  not  contrary  tOj  but  concur- 
rent 
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Infra,  ch.  6.     rent  with  the  former,  according  to  the  notion  in  Plunm 

kett  T.  Holmes  J  and  was  a  contingency  with  a  double 
afped*  For  iSsEvers  had  had  iflue  male,  then  the  re- 
mainder  had  veiled  in  fuch  iflue  male  in  fee }  if  h? 
died  Without  iflue  male,  that  is,  (faid  Trebif\  if  he 
never  had  ifTue  male,  then  to  Sir  Tbomtu  BamarMfton 
in  fee.  And  thefe  were  not  remainders  expe^nt, 
the  one  to  take  eSed  after  the  other,  but  were  coa« 
temporary. 

DocT.Holme,       C  46.  A  perfon  devifed  all  his  lands  to  his  fon  J^L^ 

%  Black   R  • 

!»^     *    '      for  the  term  of  his  natural  life,  and,  after  his  deceafe, 

unto  the  heirs  male  and  female  of  the  body  of  his  faid 
fon  J.  L.  for  ever ;  and  if  his  laid  fon  ihould  die,  leav- 
ing no  lawful  iflue,  then  he  devifed  the  premifes  to 
his  daughter  Elizabeth^  and  her  heirs  and  afligns  for 
ever. 

After  the  deadi  of  the  teftator,  J.  L,^  the  fon  ente^n 
ed,  and  fufFered  a  recovery. 

The  court  was  of  opinion,  that  die  fon  acquired  an 
eftate  in  fee  fimple  by  the  recovery.  For  if  it  was  an 
eftate  tail  in  him,  there  could  be  no  doubt ;  and  if  h^ 
had  only  an  eftate  for  life,  with  remainder  in  fee  to  his 
heirs  male  and  female,  (which  the  court  rather  took  it 

Vide  ch.  6.      to  be),  then  this  being  a  contingent  remainder,  was 

deftroyed  by  the  common  recovery ;  and  all  fubfequent 
remainders  depending  thereon,  were  alfo  barred  ac« 

Ante*  cording  to  the  cafe  of  Loddingtm  v.  Kpie^  which  re^. 

fembled  this  cafe  in  all  points* 

S47.  Awill 
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S  47.  A  will  was  made  in  thcfe  words  j  "  I  give  my  Gooaright  t. 
♦*  meffuage,  &f^,  to  my  fon  7,  S,  for  his  life,  and,  ^^^"^^ 
^^  after  his  death,  unto  all  and  every  his  children 
<<  equally,  and  to  their  heirs ;  and  in  cafe  he  dies  with- 
^^  out  iflue,  I  give  the  faid  premifes  unto  my  two 
(<  daughters  and  their,  heirs,  equally  to  be  divided 
"  between  them,'* 

It  was  determined,  that  both  the  devifes  were  con- 
tangent  remainders  in  fee, 

§  48.  A  perfon  devifed  lands  to  his  niece  Dorothy   Doct. 
for  life,  remainder  to  truftees  to  preferve  contingent   3  xlrm  R, 
remainders,  remainder  to  all  and  every  the  children  of  4^^ 
Dorothy^  begotten  or  to  be  begotten  by  his  nephew 
y.  C,  and  their  heirs  for  ever,  to  be  equally  divided 
among  them  j  but  if  only  one  child,  then  to  fuch  only 
child  and  his  or  her  heirs  for  ever ;  and,  for  default 
of  fuch  iflue^  to  James  ConAerbacb  for  life,  remainder 
to  truftees  to  preferve  contingent  remainders. 

I.ord  Kenyon  faid,  there  was  nothing  to  diftinguifli 
this  cafe  from  Loddington  v.  Kyme  and  Goodright  and 
tiunbam^  The  clear  intent  of  the  devifor  was,  that  the 
chilcLftn  of  Dorotbyy  if  any,  ihould  take  a  fee ;  and  if 
ftkt  bad  no  children,  then  that  the  remainders  over 
Jhould  take  tSeSt }  but  Dorotby  had  children,  by  which 
the  limitations  over  were  defeated^ 

5  49*  ^*  Serjeant  H///,  in  arguing  the  above  cafe,  ImT.Legge, 

dted  a  determination  of  Lord  HerdwUke  upon  a  cafe  %L.  Iss!™ 
nearly  fimi^r,  Fonc^ilS. 

Apei&a 
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A  perfon  cLevifed  to  his  wife  Elixabethj  and  her 
hdrs,  all  his  freehold,  leafehold^  and  perfonal  eftate^ 
charged  with  200  /.  to  be  laid  out  on  a  houfe,  which 
he  gare  to  his  daughter  Martbana  during  the  term  of 
her  natural  life,  and,  after  her  deceafe,  then  the  fame 
tg  go  and  be  enjoyed  by  the  children  of  her  body  be-- 
gotten,  and  their  heirs ;  and,  in  default  thereof,  to  his 
fon  William  Legge^  his  heirs  and  afligns,     fFilliam  Legge 
died  in  the  life-time  of  Martbanay  but  deyifed  his  va^ 
tereft  to  the  plaintiff,  and  then  Martbana  died  without 
children.     The  queftion  was,  whether  this  devife  to 
Willi^f^  was  good,  which  depended  upon  what  eftate 
he  took  by  his  father's  will ;  whether  a  ^fted  remain- 
der, or  a  remainder  depending  upon  the  contingency 
or  poffibility  of  Martbana^  dying  without  children^ 

Lord  Chancellor.r-^This  is  a  yefted  remainder  in  WiU 
liam  Ltgge ;  Martbana  took  no  more  than  an  eflate 
for  life ;  for  when  an  eflate  for  life  is  esprc&ly  given, 
no  greater  eftate  ^11  arife  by  implication :  fubfequent 
words  of  contingency,  enlarging  the  eftate,  only  where 
Ho  ezprefs  efbte  for  life  is  devifed.  Then,  as  to  the 
children,  the  queftion  is,  whether  this  be  a  limitation  to 
them  in  fee  or  in  tail  ?  Had  there  been  no  remainder 
fimited  over,  they  would  have  taken  a  contingent  re- 
mainder in  fee :  but  there  being  a  limitation  to  their  uncle, 
it  is  impoffible  they  ihould  die  without  heirs,  during 
his,  or  any  of  his  children's  life.  *The  doubt  arifes 
from  the  equivocal  words,  in  default  tbireof^  whether 
Aey  relate  to  Martbana^  clyiiig  without  children^  or 
fo  the  children's  dying  without  heirs.  If  to  the  firfl;^ 
the  cafe  will  then  amount  to  that  oiLoddington  v.  Kyme^ 

and 
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auid  make  this  a  fee  ^tb  a  double  afpe&,  or,  as  it  is 
called  in  that  cafe,  two  concurrent  contingencies,  of 
^viuch  either  is  to  ftart,  according  as  it  happens,  being 
remainders  contemporary,  and  not  expedant  one  afto? 
another.    But  then  both  will  be  contingent,  as  well 
that  .to  the  children  of  Martbana^  as  that  to  William ; , 
which  is  a  conftru£tion  never  made  without  an  abfolute 
neceffity,  as  there  wasr  in  l^oddington  v.  Kyme^  where 
the  words  were,  ^^  to  E.  Armyn  for  life,  and  in  cafe  he 
^^  have  any  ifTue  male,  then  to  fuch  iifue  male  and  his 
^^  heirs  for  ever,  and  if  he  die  without  ifllie  male, 
*^  then  over/*    And  which  was  a  very  iingular  cafe. 
But  here  is  no  fuch  neceffity ;  the  words,  in  de&ult 
thereof,  taking  in  both  the  contingencies,  as  well  that 
of  Martharuf^  dyi&g  without  children,  as  of  her  chil- 
dren  dying  without  heirs,  which  brings  it  to  no  more 
than  the  common  ordinai7  limitations  in  fettlements, 
which  take  in  all  the  contingencies  that  can  happen. 
And  as  the  court  never  conftrues  a  limitation  into  an 
executory  devife,  where  it  may  take  effe&  as  a  remain-   Tit.  38. 
der,  becaufe  the  former  puts  the  inheritance  in  abey* 
ance ;  fo,  neither  does  it  conftrue  a  remainder  to  be 
contingent,  where  it  can  be  taken  for  vefted,  becaufe 
the  latter  tends  to  fupport  the  eftate,  and  the  former 
to  deftroy  it,  by  putting  it  in  the  power  of  the  parti- 
cular tenant  to  defeat  the  remainder,  by  fine  or  feoflf- 
ment,  which  would  have  been  the  cafe  here,  by  this 
ibrced  conftru&ion  of  the  defendant ;  fince,  by  taking 
this  for  a  contingent  remainder  in  William^  it  would 
have  been  in  Marthana^  power  to*  defbnoy  the  whole 
before  the  birth  of  a  ch^4« 

S  50.  Mr. 
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556.  S  S^*  ^''-  Feame  obferves,  that  in  this  laft  cafe  the 

word  thereof i  upon  which  the  conftni£Hon  tumed>  was 

equally  applicable  to  the  heirs  of  the  children,  as  to  the 

Vide  Doe  v.     children  themfelves  \  and  the  heirs  being  the  laft  ante- 

3Wilf.*R.       cedent,  there  was  no  ground  for  excluding  the  re- 

*44'  ference  to  them ;  which  reduced  the  cafe  to  that  of  a 

devife  to  one  and  his  heirs,  and  in  default  of  heirs, 
then  to  a  perfon  who  was  a  collateral  heir  of  the 
firft  devifee. 


But  noEf-  §  51*  Where  there  is  a  contingent  limitation  in  fee 

Remainder      abfolute,  no  eftate  limited  afterwards  can  be  vefted, 
l^^^e?"       except  in  one  cafe,  which  will  be  mentioned  here- 
after* 


Ante.  §  52.  Thus,  in  the  cafe  of  Loddington  v.  Kyme^  it 

3<^*  ^'^'    ^"^  determined,  :that  the  remainders  to  Thomas  Style 

and  Sir  Thomas  Bamadi/ion  were  contingent,  becaufe 
the  preceding  limitation  to  the  iflue  of  Evers  Armyn 
was  a  contingent  fee;  and  the  court  took  the  dif- 
tin&ion  that  where  the  mean  eftates  are  for  life,  or  in 
tail,  the  laft  remainder  may,  if  it  be  to  a  perfon  in  ejfe^ 
reft ;  but  that  no  remainder  after  a  limitation  in  fee 
can  be  vefted. 

/ .  §  53*  In  all  cafes  where  the  firft  contingent  remain-* 

der  is  in  fee,  or  where  there  are  concurrent  remainders, 
if  the  firft  remainder  becomes  veftcd,  all  the  fubfequent 
remainders  become  void:  for  then  they  become  re- 
msdnders  expedant  on  the  determination  of  an  eflate 
m  fee-funple,  or  concurrent  remainders. 

S  54*  Thus, 
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§  54.  Thus,  in  a  cafe  cited  by  Mr.  Juftice  Buller^   Kcenc  v. 
viiiert  the  devife  \ea8  to  G.  Pinnock  for  life,  remainder  j  Tcm  R. 
to  her  firft  and  other  fons  in  tail  general,  and  for  de«  495- 
fault  of  fuch  iflue  male,  remainder  over :  and  it  was 
contended  at  the  bar,  that  the  word  male  might  be  re- 
je&ed ;  but  the  court  faid  they  could  not  do  it }  but 
held  that  the  remainder  over  was  a  contingent  devife, 
only  on  the  event  of  there  never  being  a  fon,  and  if 
there  were  a  fon  ever  bom,  though  he  died,  the  remain* 
der  over  was  void.    In  that  cafe,  a  fon  was  .bom,  who 
died  during  the  life  of  G.  Pinnocij  on  the  birth  of  whom 
the  eftate  vefted  in  bim,  and  the  limitation  over  was 
void. 

§  55.  It  feems,  however,  that  a  contingent  deter-  Except  a 

minable  fee,  devifed  in  truH  for  fomeipecial  porpofes  dctcimnabk 

only,  will  not  prevent  a  fubfequent  limitation  to  one  ^^^' 
in  ejfe  from  being  vefted. 

%  56.  Sir  William  Bodwell  devifed  all  his  eftlates  to  Tracey  v. 
his  daughter  for  life,  remaiuder  to  traftees  to  preferve,   J^^^ ^.774. 
&fc.,  remainder  to  her  firft  and  other  fons  in  tail ;  and  Amb.  204. 
in  cafe  his  faid  daughter  ihould  die  without  ifiue  of  her 
body  living  at  her  deceafe,  then  he  devifed  his  eftates 
to  truftees  and  their  heirs  until  his  coufin  Sir  H.  NeU 
thorpe  fhould  attain  his  age  of  2 1  years,  and  then  he 
devifed  all  his  eftates  to  his  faid  coufin  Sir  H.  iV.  after 
he  attained  his  age  of  2 1  years  for  life,  remainder  to 
his  firft  and  other  fons  in  tail  male ;  and  in  default  of 
fuch  iffue,  or  in  cafe  the  faid  Sir  H.  N.  fliould  happen 
to  die  before  he  attained  his  age  of  2 1  years,  and  witlu 
out  iflue,  then  to  S.  Letbulier  for  life,  tfc. 

Lqrd 
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Lord  Hardwcke  held,  that  the  coHtingency  of  the 
daughter's  dying  without  iflue  living  at  her  death,  af* 
fe&ed  only  the  eftate  limited  to  truftees  until  Sir  H.  N. 
fliould  attain  21.  That  this  limitation  to  tniftees  was 
not  an  abfolute  fee,  as  was  contended,  but  a  deter- 
minable fee.  That  the  eftate  limited' to  Sir  H.  N.  was 
only  contingent  until  he  attained  21,  and  that  diis 
contingency  extended  to,  none  of  the  fubfequent  eftates ; 
and,  therefore,  the  remainders  over  to  perfons  in  ejfe 
were  veiled. 

A  Power  of  %  ST^  ^^  frequently  happens,  diat  eftates  are  fubjed 
^MDot  Tuf-^  to  a  power  of  appointment  in  the  firft  taker,  with  re- 
pend  the         mainders  over  in  default  of  fuch  appointment.    It  is 

lubfcqaent 

Limitationa.  now  fettled,  that  fuch  a  power  does  not  fufpend  the 
Yidc  Ttu  52.   effed  of  the  fubfequent  limitations,  and  keep^  them  in 

ccmtingency. 

WheKaCoD-  S  5^*  As  to  the  cafes  wherein  a  condition  annexed 
»rffi£  to  apreceding  eftate  is,  pr  is  not,  confidered  as  a  con- 
preceding  dition  prlscedent,  to  give  effed  to  the  ulterior  limita* 
Condition  txons,  fuch  cafes  may  be  diftinguifhed  into  three 
precedent.  claflcs*  I  ft,  Limitations  after  a  preceding  eftate  which 
Fear^,  355.    j^  made  to  depend  on  a  contingency  that  never  takes 

efied :  sdly.  Limitations  over  upop  a  conditional  con« 
tingent  determin^don  of  a  preceding  eftate,  where  fuch 
preceding  eftate  never  takes  eflFed;  at  all :  3dly,  Limi- 
tations over  upon  the  determinadon  of  a  preceding 
eftate  by  a  contingency  which,  though  fuch  preceding 
efttte  takes  effe£l,  never  happens. 

S  59-  The 
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§  59.  The  cafes  of  Napper  y.  Sanders^  and  Tracy  r. 
Lethulier^  appear  to  fall  under  the  firft  clafs  in  this 
diftribution ;  in  which  cafes  it  was  held,  that  the  con* 
tingency  affe£led  only  that  eftate  to  which  it  was  firft 
annexed,  without  extending  to  the  ulterior  limi- 
tations. 

§  60.  In  a  cafe  referred  by  the  Court  of  Chancery  Bradford  v. 
to  the  Court  of  King's  Bench,  the  fafts  were — Tempejh  Doug*  53. 
Hey  devifed  all  his  real  eftates  to  truftees,  to' the  ufepf 
his  fon  Thomas  for  life,  remainder  to  his  firfl  and  other 
fons  by  any  future  wife  in  tail  male,  remainder  to  the 
<laughter  and  daughters  of  fuch  future  wife  and  their 
heirs  as  tenants  in  common ;  provided  that  if  his  fon 
ihould  marry  any  woman  related  to  his  then  wife,  all  and 
every  the  above  ufes,  fo  far  as  the  fame  related  to  the 
iflue  of  fuch  future  marriage,  fhould  ceafe  and  be  void ; 
and  the  faid  truftees  fhould  fland  feifed  of  all  the  pre- 
mifes  to  the  ufe  of  the  children  of  his  brother  John  Hey 
and  their  heirs  as  tenants  in  common.  Soon  after  the 
death  of  the  teflator,  Thomas  Hey  his  fon  died  without 
iffue,  and  without  having  married  again,  leaving  Thomas 
Farren  Hey  his  heir  at  law# 

The  queflion  for  the  opinion  of  the  court  was,  whe- 
ther the  children  of  John  Hey,  the  brother  of  the  tef- 
tator,  had  taken  any  and  what  eftate  in  the  cafe  that 
had  happened  ? 

The  court  certified  their  opinion,  that  the  children 
^f  yohn  Hey,  the  teflator's  brother,  took  eflates  tail 
under  this  devife.      The  court  mufl  therefore  have 

VoL.n.  V  thought 
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thought  that  the  contingency  of  the  fon^s  marrymg 
again,  t^e.  was  confined  to  the  eftates  limited  to  Im 
future  iiTue* 

HortooT.  .  $61.  In  another  cafe  referred  by  the  Court  of 
I  Tcm  R*.  Chancery  to  the  Court  of  King'^s  Bench,  the  fads 
34^  were — Edward  Bujby^  recidng  that  he  was  deliroua 

to  provide  for  his  fifters,  but  confidering  that  his 
fifter  M.  S.  was  already  well  provided  for  during  the 
life  of  her  hufband,  devifed  aU  his  eftates  in  the  city  of 
Osford^  iffc.  to  truftees,  in  truft  that  they  (hould, 
during  the  life  of  M.  S.  pay  the  rents  and  profits  to 
the  teftator's  fidersj  £.  B.  and  M.  B.^  their  heirs  and 
ailigns ;  and  from  and  after  the  deceafe  of  the  huftand  of 
M.S.y  in  cafe  M.S.  fiiould  be  then  living,  in  truft,  as  to 
one  third  part,  to  the  ufe  of  the  faid  M.  S*  for  her  life, 
and  as- to  another  third  part,  to  his  fifter  E.  B.  for  life^ 
and  as  to  the  remaining  third  part,  to  his  fifter  M.  B. 
for  life ;  with  feveral  remainders  to  their  firft  and  other 
fons  in  tail  male,  remainder  to  their  daughters  as  * 
tenants  in  common,  with  crofs  remainders  between  the 
fifters,  remainder  over  to  J.  S.  Horton  in  tail,  with 
feveral  remainders  over.  The  teftator^s  fifter  M.  & 
died  in  the  life-time  of  her  hufl^and. 

.  The  principal  queftion  was,  whether  the  condition 
of  M.  S/s  furviving  her  hun}and  was  merely  ccmfined 
to  the  life  eftace,  or  was  to  eatend  to  all  the  fi^ 
fequent  limitations? 

The  court  certified  their  opinion,  that  tbe  remainder 
to  7.  S.  Horton  Dtes  good^    They  therefore  muft  have 

held, 
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hddt  that  the  condition  of  the  married  filter's  furviving 
hor  huiband^  did  not  extend  to  any  of  the  limitations 
fubfequent  to  her  eftate  for  life. 

§  62*  The  conftrudion  in  thefe  cafes,  as  to  the  r&-  Fearnc^  35$^ 
ftriiQion  of  the  contingency  to  the  eftate  firft  hinged 
upon  it»  appears  to  depend  on  the  teflator's  apparent 
intention  not  to  extend  it  further :  for,  wherever  there 
is  no  apparent  diftin£tion^  in  view,  in  this  reiped,  be- 
tween fuch  eilate  and  thofe  that  follow  it,  the  con- 
tingency, it  feems,  will  equally  affe£t  the  l^hole  ulterior 
train  of  limitations. 

§  63.  Thomas  Hooker  devifed  his  lands  to  his  fon   Davis  ▼• 
William  Hooker^  and  the  heirs  of  his  body ;  and  if  his    2  P.  Wms^ 
faid  fon  ihould  die  without  iflue  of  his  body,  and  the   39^- 
fiadd  teftator's  wife  Alice  Hooker  ihould  furvive  his  the 
laid  teftator's  fon,  then  the  teftator's  wife  Alice  (hould 
enjoy  the  premifes  for  her  life^  and  after  her  deceafe, 
Che  premifes  ihould  be  enjoyed  by  the  teftator's  fifter 
Mary  Strfltton  for  her  life,  and  after  her  deceafe,  (the 
teftator's  fon  William  Hooker  being  dead  without  iflue 
as  aforefaid),  then  the  teftator  devifed  the  premifes  to 
the  leflbr  of  the  plaintiE 

The  teflator's  wife  Alice  did  not  furvive  the  teftator's 
iWy  but  died  before  him. 

Upon  a  queftion^  whether  the  ulterior  devife  over 
had  not  failed,  by  the  wife's  death  in  the  fon's  life- 
time?  a  cafe  was  ma(}e,  by  confent,  for  the  determi- 
nation of  the  judge  who  tried  the  caufe^  (Reynolds)^ 

U  %  whofc 
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whofe  opinion  was,  thaft  the  remainder  limited  by  the 
will  was  a  contingent  remainder^  depending  on  the 
death  of  the  fon  without  ifTue,  in  the  life-time  of  the 

teftator's  wife ;  and  as  that  contingency  never  happened. 

It  ^ 

the  remainder,  which  depended  thereon,  could  never 
Strife.  The  judge  appears  to  have  laid  much  ftrefs  on 
the  words,  *^  the  teftator's  fon  being  then  dead  with- 
out iiTue  as  aforefaid,''  annexed  to  the  remainder  after 
the  wife's  deceafe,  as  equivalent  to  a  repetiticHi  of  the 
contingency  firft  expreffed  of  the  fon's  dying  without 
iflue,  the  wife  then  living, 

Dc«  V.  §  64.  Lands  were  devifed  to  truftees  upon  truft  out 

Doug.  75.       of  the  rents,  to  pay   20  h  annually  to  the  teftator's 

daughter  for  life,  and  to  pay  the  refidue  of  the  rents, 
and  the  whole  after  her  deceafe,  to  her  huft>and  for  his 
life ;  and  if  fhe  fhould  happen  to  furvive  her  hufl>and9 
then  to  ftand  feifed  of  all  the  lands,  upon  the  trufts 
after  mentioned,  viz.  to  his  faid  daughter  for  life,  then 
to  her  fon  H.,  and  the  heirs  of  his  body,  remainder  to 
the  heirs  of  the  body  of  her  huft)and  by  her,  remain- 
der to  the  heirs  of  her  body  by  any  other  hufl)and, 
remainder  to  her  huft)and  and  his  heirs  for  ever.  The 
teftator's  daughter  died  in  the  life-time  of  her  huft)and. 

It  was  held,  that  the  limitations  over  fhould  not  take 
e5e£t,  for  that  the  contingency  was  not  confined  to  her 
life  eftate,  but  extended  to  all  the  fubfequent  limita- 
tions, the  court  not  finding  upon  the  whole  will  fufii- 
cient  to  gather  a  (different  intent,  fo  as  to  warrant  them 
in  fupplying  the  omitted  words. 

lUc.Feame 
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"*  Mr.  ,f!?^7r«tf  obferves,  that,  in  this  cafe,  the  contin- 
gency itfelf  was  exprefsly,  by  the  words  of  the  will, 
extended  to,  and  equally  conneded  with,  all  the  fub* 
fequent  limitations ;  for  the  truftees  were,  in  that  event, 
to  fland  feifed  of  the  lands,  to  the  feveral  ufes,  intents, 
and  purpofes,  in  the  will  after  mentioned  :  which  ufes 
included  as  well  the  limitations  to  the  wife  for  life,  as 
thofe  following  it ;  fo  that  there  was  no  particular  con- 
nexion of  the  condition  with  h^r  dilate  more  than  with 
any  of  the  reft, 

%  6^.  With  refpe£t  to  limitations  over  upon  a  con- 
ditional determination  of  a  preceding  eftate,  where  fuch 
preceding  eftate  never  takes  tScGt  at  all,  the  firft  cafe  Scatterwood 
of  this  kind  was  upon  a  devife  to  truftees  for  1 1  years,  j'jjauf^'jg. 
remainder  to  the  firft  and  other  fons  of  ji.  fucceilively 
in  tail  male,  provided  they  fhould  take  the  teftator'e 
furpame :  and,  in  cafe  they  or  their  heirs  fhould  refufe 
to  take  the  teftator's  fumame,  or  die  without  iifue,  then 
he  devifed  his  land  to  the  firft  fon  of  B.  in  tail  male, 
provided  he  took  his  fumame ;  and  if  he  refyfed  or 
died  without  iffue,  then  to  the  right  heirs  of  thq 
devifor, 

jt.  died  without  having  had  any  fon.  B.  had  a  foit 
at  the  time  of  the  devife.  The  court  did  not  agree  as 
to  the  validity  of  the  devife  to  the  firft  fon  after  a  term 
qf  years,  without  any  preceding  freehold  to  fupport  it> 
but  refolved  that  the  fubfequent  limitation  to  the  firfj; 
foil  of  5.,  who  was  then  in  effe^  and  capable,  took  eflfeft  j 
and  that  tl^e  preceding  limitation  to  the  firft  fon  of  ^.^ 
pr  the  condition  thereto  annexed,  did  not  operate  as  a 

*    U  3  precedent 
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preiiedent  condition,  which  mu/i  happen,  to  givb  t9^ik 
to  the  fubfequent  limitation  to  the  fon  of  B.^  bnt  t^i^S 
only  ^  precedent  eftate,  attended  with  fuch  a  littii* 
tatioft. 

§  66.  Lord  Hardwicke  was  of  the  fame  opinion » 
I  VlC  ^1^.      and  has  faid,  '*  I  know  no  cafe  of  a  remaindet  or 

>^  conditional  timitation  over  of  a  real  eftate,  whether 
*'  by  way  of  particular  eftate,  fo  as  to  leave  a  pro- 
^^  per  remainder,  or  to  defeat  an  abfolute  fee  before 
<^  by  a  conditional  limitation:  but  if  the  precedent 
**  limitation,  by  what  means  foever,  is  out  of  the  cafe, 
*'  the  fubfequent  limitation  takes  place." 

$  6*;.  As  mod  of  the  cafes  which  occur  upon  this 
point,  are  cafes  wherein  the  whole  fee  was  firft  limited, 
the  further  confideration  of  them  will  be  poftponed  to 
Executory  Devifes ;  only  obferving,  in  this  place,  that 
if  fuch  a  conditional  limitation  is  not  defeated  by  the 
failing  of  the  preceding  eftate,  in  tbofe  c^es  wherefai 
the  whole  eftate  is  firft  limited,  ajbrthri^  it  ihould  not 
be  defeated,  in  the  cafes  where  the  whole  fee  is  not  at 
firft  limited ;  but  the  remainder,  though  conditional, 
includes  the  refidue  of  the  eftate,  not  before  otherwife 
difpofed  of. 

§  68 .  As  to  cafes  of  the  third  clafs,  it  tnay  be  bb< 
ferved,  that  although  where  a  remainder  is  limited  tb 
take  effed  on  a  condition  annexed  to  a  preceding  eftate, 
dnd  that  preceding  eftate  fails,  it  appears  that  the  re- 
mainder Ihall  neverthelefs  take  place  j  yet,  where  fuch 
preceding  particular  eftate  takes  place,  and  th?  condi* 
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tion  is  not  performed,  the  remainder,  it  has  been  held, 

unil  not  take  effe6l  at  the  expiration  of  fuch  preceding 

eftate,  unlefs,  in  thofe  cafes,  where  the  apparent  gene-   Vldt  Fearne, 

tal  intentkm  of  the  teflaUM:  caUs  for  it  ^  ^  * 

%  69.  It  femetimes  happens,  that  a  remainder  is  AdverU  of 

limited  in  words  which  feem  to  import  a  contingency,  Tcnot  ^^ 

though,  in  fa£l:,  they  mean  no  more  than  would  have  Period  when 

been  implied  without  them,  or  do  not  amount  to  a  der  Is  to  veft 

condition  precedent,  but  only  denote  the  time  when  *"  laicrcft, 
(the  remainder  is  to  veil  in  pofTefnon. 

§  70.  Thomas  Borajl-on  de\'ifed  lands  to  A.  and  S%  Borafton's 
for  8  years,  remainder  to  his  executors,  until  fuch  time  "^*^»  3  R^P* 
as  Hugh  Borajlon  fliould  accomplifti  hk  full  age  of  21 
years ;  and  when  the  faid  Iht^h  fliould  come  to  his 
age  of  21  years,  then  the  teftator  declared  his  will  to 
be,  that  he  fhould  enjoy  the  fame  to  him  and  his  hei^s 
for  ever.  Hugh  Bora/Ion  died  under  2 1^  ,  It  was  con- 
tended, that  the  remainder  did  not  vefl  in  him,  be- 
caufe  he  did  not  Uve  to  attain  the  age  of  2 1 ;  for,  as  he 
was  not  to  have  it  until  2 1 ,  it  was  contingent  on  that 
event,  it  being  uncertain  whether  he  ever  would  attain 
that  age.  But  it  was  i^folved,  that  the  cafe  was  no 
other  in  effcft  than  a  devife  of.  lands  by  a  perfon  to 
executors,  until  his  Ion  attained  the  age  of  21  years^ 
remainder  to  his  Ibn  in  fee ;  and  that  the  adverbs  of 
time,  wl^en^  ^c.  and  tbeny  tdc.  did  not  make  any 
fhiiig  neceffary  to  precede  the  fettling  of  the  remainder, 
any  more  than  in  the  common  cafe  of  a  leafe  for  life 
or  years,  and  after  the  deceafe  of  the  leffec,  or  the 

U4  Wd 
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«nd  of  the  term,  remainder  to  another ;  in  which  cafis, 
the  remainder  vefts  prefeQtIy  j  for  when  thefe  adverbs 
refer  to  a  thing  which  muft  of  neceffity  happen,  they 
make  no  contingency ;  and  it  is  certain  that  every  man 
mufl:  die,  and  every  term  will  end :  fo  that  thefe  ad<> 
verbs,,  when  and  tben^  are  demonftrations  of  the  time 
when  the  remainder  fhall  take  effe£l  in  poflefiion3  tod 
not  when  the  remainder  fhall  veft. 

5.  71*  yl*  had  two  fons,  B.  and  C«,  and  levied  a  fine 
to  the  ufe  of  himfelf  for  life,  remainder  to  B.  his  eldeft 
fon  for  life,  and,  after,  to  the  firft  fon  of  the  body  of 
B.  and  his  heirs  male,  and  fo  to  four  fons  fucceflively 
in  tail ;  and  if  it  fortune  the  faid  fourth  fon  to  die  with- 
out  ifiue  male,  then  to  remain  to  C.  A.  dies.  B.  dies 
without  iffue  male,  leaving  a  daughter.  Adjudged, 
that  the  ufe  vefts  in  C,  though  B.  had  no  iifue 
male;  and  Bh.  having  iflue  male,  was  no  conditioii 
precedent. 


Webb  ▼. 
Herring, 
Cro.  J4. 41 6« 


g  73.  Devife  to  ^  A.  for  life,  then  to  B.  in  tail, 
'^  and,  if  my  three  daughters,  and  either  of  them, 
*^  overlive  A.  s^nd  -8m  then  they  to  have  it,  and,  after 
«  them,  I  give  it  to  J.  PT.,"  &fr,  B.  died,  and  twp 
of  the  daughters  died,  living  4* '  then  A.  died.  The 
queftion  was,  if  this  was  a  contingent  eftate ;  and,  if 
fo,  whether  it  were  performed  by  t^o  pf  the  daughters 
(lying  in  the  life-time  of  B.  ?  And  it  was  r^olved,  that 
it  was  no  contingent  limitation,  but  only  ihqiire4 
when  it  fhould  cpmmence,  which  was  well  enough 
performed. 

S  72-  The 
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§  73*  The  words  of  a  devifewere:  ^^  ir^m,  Igiv9  KiagrT. 
<*  to  my  wife  Jean  all  my  houfes  and  free  lands  for  CnlT  Ja!44«. 
<'  her  life,  and,  after  her  death,  to  my  three  daugh« 
**  ters,  equally  to  be  divided,  viz.  to  Jaan^  Avice^ 
^  and  ABce  \  and  if  any  of  them  die  before  the  other, 
^^  then  the  others  to  be  her  heirs,  equally  to  be  di- 
^^  vided ;  and  if  they  all  die  without  iflue,  then  to  three  Chadock  v. 
*«  othtt^  named  in  the  will,*'  6f^.  Cro^>.*695* 

^.djudged  by  the  whole  court  to  be  an  eftate  tail. 

§  74.  Walter  Tbomasy  havmg  four  children,  devifed  Fortefcue  v. 
in  thefe  words:  "  The  houfe  wherein  JoBfi  Taylor  PoHex!479. 
«  dwelleth,  I  give  to  my  fon  John,     benij  I  bequeath   ^'  J^*»  7J>- 
^^  to  my  daughter  Grace^  that  part  and  intereft  that  I 
/^  have  in  the  houfe  at  Palace  Gate.    Item^  I  give  to 
^^  my  daughter  Elizabeth  that  garden,  ^.    Iteniy  I 
^^  give  to  my  fon  William  all  the  houfes  which  I  have 
^^  in  5/.  Martinis  Lane.    Item^  my  will  is»  that  when 
^^  either  qf  my  fore-mentioned  children  fhall  dqiartcut 
^<  of  this  life,  that  then  the  houfes,  lands,  goods,  and 
^^  whatfoever  I  have  now  given  them»  fhall  be  equally 
^^  divided  betwixt  them  that  are  living/' 

The  eldefl  fon  died,  ^d  it  was  contended,  that  tlus 
limitation  over  to  the  children  then  living,  was  a  cpxw 
tingent  remainder  to  the  furvivors,  depending  on  the 
particular  eftates  for  life  to  the  children ;  and  that  the 
eldeft  fon's  eflate  for  l^e,  in  the  houfe  devifed  to  him^ 
was  merged  in  the  fee  which  ilefcended  on  him  on 
{us  father's  deceafe,  and,  confequently,  the  contingent 

remainder 
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remainder  to  the  furvivors  in  this  houfe  was  thereby 

deftroyed.     But^  on  the  other  hand,  it  was  infifted,  and 

Anon.  fo  adjudged  by  the  court,  that  this  was  not  a  contin- 

a    cnt. 365.     g^^^^  ^^^  ^  vefted  remainder;  and  that  every  child 

took  a  particular  eftate  in  his  or  her  houfe  for  life, 
with  a  veiled  remainder  to  the  others  for  their  lives, 

Goodtitle^         §  75,  A  perfon  devifed  all  his  eftates  to  truftees,  in 
I  Burr.  228.     truft  to  lay  oiit  the  rents  and  profits  in  the  mainte* 

nance  and  education  of  the  two  fons  of  his  fifter  during 
their  minorities,  and  when  and  as  they  fhould  refpec- 
tively  attain  their  ages  of  2 1 ,  then  to  the  ufe  and  be- 
hoof of  the  faid  fons  of  his  filler  and  their  heirs. 

Lord  Mansfield  faid,  the  queftion  was,  whether  the 
eflate  vefted  immediately  in  the  two  nephews  upon^the 
death  of  the  teftator,  or  remained  in  contingency  tlH 
their  refpedive  coming  of  age« 

He  faid  he  would  lay  down  a  rule  or  two  of  con- 
firu£Uon,  previoufly  to  giving  his  particular  opinion  on 
this  cafe:— I  ft.  Whenever  the  whole  property  is  de- 
vifed, with  a  particular  intereft  given  out  of  it,  it  ope- 
tRcp»95*,     rates  byway  of  exception  out  the  abfolute  property, 

2dly,  Where  an  abfolute  property  is  given,  and  a  par* 
ticular  intereft  is  given  in  the .  mean  time,  as,  ^^  until 
^*  the  devifee  (hall  come  of  age,  &fr.  and  when  he  (hall 
**  come  of  age,  ^c.  then  to  him,  S^^.**  the  rule  \t^ 
that  that  (hall  not  operate  as  a  condition  precedent, 
but  as  a  defcription  of  the  time  when  the  remainder 
pian  is  to  take  in  poil^flioa.    And  to  this  puzpofe  wat 

Borqfton^ 
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Bor^/lm^t   cafe,   where  this  dodrme  was  fully  laid    Ante,  f.  70. 
down  and  explained,    Upon  the  whole,  his  Lordfliip 
held,  that  the  nephews  took  an  immediate  gift,  with 
a  trufl;  to  be  executed  for  their  benefit,  during  their 
minority.  ^ 

§  76.  Michael  Lea  devifed  copyhold  eftatei  to  Cocv.Lca, 
Thomas  Lea  and  E.  Johitfan^  their  heirs  and  afSgns,  to  3  Term  R. 
hold  to  them  and  their  heirs,  until  Michael Lea^  fecond 
fon  of  his  nej^ew  Thifmas^  then  an  infant,  fiiould  attain 
the  age  of  24  years,  on  condition  that  they  ihould,  out 
of  the  rents  and  profits,  keep  the  buildings  in  repair. 
Itemj  he  deviled  unto  Michael  LeOj  his  great  nq>hew, 
and  to  his  heirs  and  affigns  for  ever,  when  and  fo  foon 
as  he  Ihould  attain  his  age  of  24  years,  the  premifes 
in  queftion,  and  dire&ed  the  truflees  to  furrender  the 
premifes  accordingly. 

Michael  Lea  attained  the  age  of  z  r,  but  died  under 
1\  inteilate,  and  without  iiTue. 

It  was  contended,  that  the  words  when  and  fo  fiofty 
operated  as  a  condition  precedent  to  Michael  Lea^s 
taking  any  interefl:  under  the  devife ;  and  the  event  of 
his  attaining  the  age  of  2 1  not  having  happened,  the 
condition  was  defeated,  and  confequently  his  heir  at 
law  could  take  nothing,  thefe  words  having  the  fame 
meaning  as,  *^  if  Michael  Lea  fhall  attain  the  age  of  24.'' 
And  it  was  exprefsly  determined  to  raife  a  condition 
precedent  in  the  cafe  of  Brown/words  v.  Edwards.         Tit  38. 

^oyd 
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Lord  Kenyan  obferved,  that  the  words  in  BrawK'^ 

Jivords  V.  Edwards  were  very  diflferent  from  the  pre- 

fent :   There  it  was,  "  if  he  fhould  attain  the  age  of 

a  I ;''  jbttt  the  words  in  this  cafe  only  denoted  the  time 

wh^  the  beneficial  intereft  was  to  accrue. 

His  Lordfliip  cited  Borq^an's  cafe,  Mansfield  v. 
Dugardy  and  Goodtitle  v.  Whitby^  and  concluded,  that 
the  words  in  this  cafe  could  not  operate  as  a  condition 
precedent,  but  as  giving  an  abfolute  intereft  in  fee, 
and  denoting  the  time  when  the  remainder  was  to  take 
effeft  in  pofleffion ;  and,  therefore,  that  the  eftate  de- 
fcended  to  the  heir  at  law  of  Michael  Lea. 
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REMAINDER 


CHAP.  n. 

Of  tie  Nature  of  the  Event  upon  which  a  contingent 

Remainder  may  be  limited. 


$  2.  //  mufi  be  a  Ugal  Jff. 
4.  //  mu/l  be  Poientia  Prepinqua. 
9.  //  mu/i  not  be  repugnant  to 

any  Rule  of  Laixf, 
to*  iVor  contrariaat  in  Ufelf* 


17.  It  mufi  not  operate  tt  abridge 
the  particular  Eflate. 

29.  Of  con£tional  Umitaibni. 

35.  EJlaiie  inay  be  enlarged  on 
Condition, 


Se£Uon  i. 


npHE  uncertainty  of  the  event  on  which  a  remain-* 
der  is  limited^  is  the  circumftance  which  makes  it 
contingent.    But  a  limitation  intended  as  a  contingent  ^ 

remainder  may  fail  of  eflfeft  on  account  of  the  follotwing 
drcumftances  refpe&ing  the  contingency  upon  which  it 
is  limited  to  take  tStOi* 

■ 

§  2.  Firft,  the  contingent  event's  being  an  illegal   jt  mud  be 
aft,  for  Lord  Coke  fays,  "  the  law  will  netrer  adjudge   *  ^^^  ^^: 
'^  a  grant  good  by  reafon  of  a  pofiibility  or  expe&ation 
^  of  a  thing  which  is  againft  law ;  for  it  is  potentia 
'^  remotiffima  et  vana,  which,  by  intendment  of  law^ 
*'  nunquam  venit  in  aStum.^ 


§  3^  Hence  it  has  been  determined,  that  a  limitation   Blodwdl  r. 
to  a  baftard  is  void*    In  a  cafe. in  38  and  39  filizabetbj   j  q^  ^^ 


«   s 
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a  man  made  a  feoffment  to  the  ufe  of  himfelf  for  life^ 
ronainder  to  the  ufe  of  fuch  iflue  of  the  body  of  Mar* 
garei  Lloyd  as  fhould,  by  common  fuppoiition^  be  ad* 
judged  to  be  begotten  by  the  feoffor,  whether  legiti- 
mate or  illegitimate.  It  was  refolved^  that  the  remain- 
der was  void,  becaufe  the  law  doth  not  favor  fuch  a 
generation. 

It  muft  be  §  4.  Secondly,  die  poffibility  upon  which  a  remain- 

Propinqua.  ^'^  ^  ^^  depend,  muft  be  a  common  poffibility,  or 

1  Infl.  25  h.  potentia  frpfinqua ;  as  death,'or  death  without  ifiue,  or 
iB4tf.  coverture :  for,  as  the  logicians  fay,  foientia  eji  duplex^ 

remota  et  propinqua.    Hence  it  has  been  determined, 

2  Rep.  5 1  a.    that  a  remainder  to  a  corporation,  which  is  not  in  being 

at  the  time  of  the  limitation,  is  void,  although  fuch 
be  ereded  afterwards,  during  the  particular  eflate ;  for 
it  was  potentia  remota. 

1  Inft.  264  «•       §  5.  Differently,  if,  during  the   vacation  of  the 

mayoralty  of  i>.,  a  leafe  for  life  be  made,  remainder 
to  the  mayor  and  commonalty  of  D. ;  the  remainder 
is  good,  if  there  be  a  mayor  of  D.  eledied  during  the 
eftate  for  life. 

2  Rep.  51^.         %  6.  It  is  laid  down  in  Cbolndeft  cafe,  that,  if  a 

leafe  be  made  for  life,  remainder  to  the  right  heirs  of 
J.  S.,  this  is  good ;  for,  by  common  poffibility,  y.  S. 
may  die  during  the  life  of  the  tenant  for  life :  but  if 
at  the  lime  of  the  limitation  of  the  remainder,  there 
be  no  fuch  perfon  as  y.  5.,  but  during  the  life  of  the 
tenant  for  life  J.  S.  be  bom,  and  die,  his  heir  Aall  at 

Contin-Rcm.   no  time  take ;  becaufe  ((ays  Mr.  Fearm)  the  poffibility 

37«-  on 
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on  which  the  remainder  is  to  take  efied  is  too  remote^ 
for  it  amounts  to  the  concurrence  of  two  feveral  con- 
tingencies not  independent  and  collateral,  but  the  one 
^  requiring  the  previous  exiftence  of  the  other,  and  yet 
not  necefiarily  ariiing  out  of  it,  viz.  lil,.  That  fuch  a 
perfon  as  J.  S.  (hould  be  born,  which  is  very  uncer- 
tain ;  and,  adly.  That  he  fhould  alio  die  during  the 
particular  eftate,  which  is  another  uncertainty,  grafted 
upon  the  former.  This  is  called  a  poilibility  upon  a 
poilibility,  which,  Lord  dke  fays,  is  never  admitted  i  Inf^.  35  ^, 
by  intendment  of  law.  .'  ^  *• 

§  7.  Upon  the  fame  ground,  fays  Mr.  Fearncy  arifes  Cont.R.378* 
th^  diflindion  between  a  remainder  limited  by  a  gene- 
ral defcription,  and  one  limited  by  a  particular  name 
to  a  perfon  not  in  ejfe.  In  the  firft  cafe,  the  remainder 
is  good,  as  a  limitation  to  the  right  heirs  of  J.  D.  who 
is  alive,  or  prtnwgenito  Jilio  of  £.,  who  has  no  foa 
then  bom.  But,  in  the  other  cafe,  the  remainder 
is  void. 

5  8.  A  cafe  is  cited  from  the  Tear  Body  10  Edw.  3.  3  Rep,  jik 
in  Cholmle/s  cafe,  where,  upon  a  fine  levied  to  /?.,  he 
granted  and  rendered  the  tenements  to  one  y.  and 
Florence  his  wife  for  their  lives,  remainder  to  G.  fon  of 
y.  in  tail,  the  remainder  to  the  right  heirs  of  J. ;  and, 
in  truth,  at  the  time  of  the  fine  levied,  J.  had  not  any 
fon  named  G.,  but,  afterwards,  he  had  a  fon  named 
.G.,  and  died.  In  a  praecipe  againft  Florence^  it  was  ad- 
judged,  that  G.  fliould  not  take  the  remainder  in  tail, 
becaule  he  was  not  bom  at  the  time  of  the  fine  levied^ 

but 
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But  long  after.    Wherefore  another,  who  was  right 
heir  to  J.^  by  judgment  of  the  court,  was  received. 

This  determination  was  founded  on  the  principle, 
that  the  law  would  not  escped  that  J*  and  jF.  fliould 
have  a  fon  h  named,  becaufe  it  amounted  to  a  poifibility 
upon  a  poffibility :  ift,  that  he  fhould  have  a  fon  \  and, 
sdly.  That  fuch  fen  fhould  be  named  G. 

It  mttft  not  §  9.  It  has  been  held,  that  a  condition  or  limitation 

CO  anj^f  vde     "^^  determine  £)r  avoid  the  whole  of  the  eftate  to 
of  Law.  which  it  is  annexed,  and  not  determine  it  in  part  only, 

and  leave  it  good  for  the  refidue.    Upon  this  princi- 
ple, it  has  been  adjudged,  that  a  provifo  to  make  the 
6  Rq).  40  i.    eftate  of  tenant  in  tail  ceafe  during  his  life,  was  void ; 

for,  although  the  whole  eftate  may  be  determined  by 

a  condition,  yet  part  of  it  only,  viz.  during  the  life  of 

4  Burr.  H.       the  tenant  in  tail,  fhall  not :  in  which  inftance,  the 

i94i«  provifo  is  ineflfedual,  on  account  of  its  repugnancy  to 

a  rule  of  law. 

Nor  conf n-         §  ^  ^«  ^  condition  may  alfo  be  contrariant  in  itfeli^ 
™"  "*  *  ^  •  as  in  the  cafe  of  a  provifo  for  determining  an  eftate  tail, 

as  if  tenant  in  tail  were  dead.  This  has  been  held  a 
contrariant  provifo^  and  void  on  that  account;  be- 
caufe the  death  of  tenant  in  tail  does  does  not  deter- 
mine the  eftate  tail,  but  his  death  without  ijfue :  and, 
confequently,  to  fay,  that  the  eftate  fhall  determine  as 
if  he  were  dead,  amounts  to  faying,  that  it  fhall  de- 
termine as  it  would  do  upon  an  events  viz.  the  death 
of  the  tenant  in  tail,  which  event  might  not  determine 

it; 
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it ;  and»  therefore,  fuch  a  provifo  is  contradictory  and 
abfurd  in  itfelf. 

§  1 1.  Thomas  Cory  devifed  to  Feter  Cary^  and  the  Jcrmyn  y. 
heirs  males  of  his  body,  remainder  in  the  fame  manner  ,  Rcp.*8  c  a. 
to  his  other  fons^  with  a  provifo,  that  if  the  faid  Peter 
Cary^  or  any  of  his  other  fons,  or  any  of  the  heirs 
males  of  their  bodies,  (hould  attempt  or  endeavour  to 
fell,  alien,  bargain^  difcontinue,  ^c.  the  eftate  of  fuch 
perfon  fo  attempting,  fhould  ceafe  and  determine  as  if 
(uch  perfon  were  naturally  dead. 

It  was  held,  that  this  provifo  was  void,  as  againft 
law,  and  repugnant  and  contradidory :  againfl:  law, 
becaufe  the  whole  eftate  ought  to  be  defeated ;  repug- 
nant, becaufe  an  eftate  tail  cannot  be  made  to  ceafe  as 
if  the  tenant  in  tail  was  dead  ;  for  the  death  of  a  te- 
nant in  tail  does  not  determine  an  eftate  tail,  but  his 
death  without  iflue. 

9  1 2U  Sir  Richard  Cholmley^  by  a  conveyance  to  ufes,  Cholmlcy  ▼, 
limited  his  eftate  to  the  ufe  of  Francis  Choimky  for  life,  ^  Rcp/se  4. 
remainder  to  the  ufe  of  Henry  Cbolmley^  and  the  heirs 
male  of  his  body,  with  divers  remainders  over ;  with  a 
provifo,  that  if  the  faid  Henry^  or  any  of  the  heirs 
male  of  his  body,  ihould  attempt  or  make  any  feoff- 
dient,  his  eftate  jBiould  ceafe  as  if  he  were  dead.  The 
provifo  was  held  to  be  void,  as  illegal. 

^  5  X3.  S.  Carkt  covenanted  to  ftand  fafed  to  the  ufe  Corbet's  cafe, 
of  himfelf  for  s  life,  remainder  to  his  eldeft  foh  Rowland^   *    ^-  3  r 
aod  the  heirs  gf  his  body,  with  a  provifo,  that  if  the 
V01.XL  X  faid 
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faid  Rowland^  or  any  of  the  heirs  male  of  his  body,  - 
fhould  be  refolvcd  and  determined,  or  advifedly  fhould 
attempt  or  procure  any  aft  or  thing  concerning  any 
alienation  of  the  faid  premifes,  by  >vhich  any  eflate  tail 
thereof  Ihould  be  barred,  that  the  eflate  to  him  limited  c 
Ihould  ceafe,  only  in  refpedk  to  fuch  perfon  fo  attempt^ , 
ing  to  alien,  in  the  fame  maimer  as  if  fuch  perfon  was 
naturally  dead. 

After  the  death  of  C.  Corbet^  his  fon  Rowland  en- 
tered, and  fuflfered  a  common  recovery ;  and  the  per- 
fon in  remainder  having  entered  on  the  breach  of  the 
provifo,  it  was  determined,  that  the  provifo  was  repug- 
nant, impof&ble,  and  againfl  law ;  for  the  death  of  a 
tenant  in  tail  is  not  a  determination  of  the  eilate  tail, 
but  his  death  without  ifliie. 

MOdma/s  So,  where  a  provifo,  fimilar  to  that  in  the  lafl  cafe» 

6  Rep,  40.       ^'^s  inferted  in  a  deed,  **  it  was  refolved,  that  it  was 

^^  impoilible,  and  repugnant,  that  an  eflate  tail  fhould 
^  ceafe  as  if  the  tenant  in  tail  was  dead,  (had  he  iffue 
•'  or  not),  for  an  eflate  tail  cannot  ceafe,  fo  long  as  fuc- 
**  ceifive  heirs  continue :  but  here,  his  intent  was  to 
*'  continue  the  eflate  tail,  and  to  qeafe  it  in  refpefit  of 
"  the  party  offending  only,  and  not  as  to  any  other  j 
*^  which  was  impofTible,  repugnant,  and  «gainfl  law ; 
'*  for  every  limitation  or  condition  ought  to  defeat  the 
"  whole  eflate,  and  not  to  defeat  part  of  the  eflate, 
"  and  leave  part  not  defeated  j  and  it  could  not  make 
^'  an  eflate  to  ceafe  quoad  unam  perfmam  and  not  quoad 
"  alteram.** 

S  Ur  So, 


iC 
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$14.  Soy  Inhere  a  perfon  devifed  his  eftate  to  H«  J^.  Foyv.HiDdc^ 
and  the  heirs  male  of  his  body,  until,fuch  time  as  thq  ^*  '**'  ^^" 
faid  H.  K.y  or  any  iiSTue  male  of  his  body,  fhould  ef* 
fedually  and  exprefsly  aflent,  conclude,  dp,  or  go  about 
to  do,  or  make  any  aft  or  ads,  to  alter,  difcontinue^ 
or  change  his  eftate  tail.  H.  K.  and  his  fon  levied  a 
fine  of  the  eftate.  The  court  refolved,  '^  that  this  was 
a  perpetuity  in  our  law  books,  and  repugnant  to  the 
law,  and  not  allowable ;  for  he  may  not  determine 
an  eftate  tail  by  fuch  a  limitation,  nor  can  he  give 
title  to  another  to  enter,  who  is  a  ftranger ;  for,  by 
the  fine,  there  was  a  difcontinuance  of  the  remain- 
der, and  a  deveding  thereof,  fo  as  he  could  not  enter : 
*•  for  it  was  no  limitation  to  enter,  but  after  the  effec- 
^'  tual  going  about,  and  it  was  not  effectual  until  the 
**  a&  was  done ;  and,  when  the  aft  was  done,  the  re- 
^^  mainder  was  difcontinued,  and  then  he  could  not 
*•  enter.  Alfo  they  held  rhefe  were  uncertain,  ambi- 
^^  guous,  and  inadequate  words,  to  make  the  limita* 
*'  tion  of  an  inheritance  by  the  determination  thereof^, 
*'  and  therefore  void  and  repugnant  to  law  j  and  -the 
**  law  would  never  give  allowance  to  it; -wherefore 
**  they  held,  that  the  cafe  was  all  one  with  the  reafons 
*«  in  the  cafes  of  Sir  A.  Mildmay^  Corbeth  cafe,'*  ^c.    Vide  Fetrne, 

Cont.R.38j. 

« 

§  15.  It  lias  been  ftated  in  Title  13.,  Condition^  that  Ch,  i.  tax. 
there  are  certain  incidents  and  qualities  fo  annexed  to, 
and  inherent  in  certain  eftatcs,  that  they  cannot  be  re« 
ftrained  or  prohibited  by  any  provifo,  condition,  or 
limitation ;  and,  therefore,  when  an  eftate  is  limited  to 
take  effed  upon  any  fuch  reftrlfiive  condition  annexed 


3o8  Title  XVL   Remainder.  Cb.  li.  ^  15—18. 

to  a  preceding  eftate,  fuch  limitation  is  held  to  be  void, 
and  incapable  of  taking  eSeSt  at  all. 

5  i6*  It  has  therefore  been  determined,  that  a  pro- 

vifo  annexed  to  an  eflate  tail,  that  if  the  tenant  fufiered 

a  recovery,  the  eftate  tail  (hould  entirely  ceafe,  as  if 

the  tenant  were  dead  without  heirs  of  his  body,  was 

Gh.  i.f.26,     ^-qJ^j^     But  it  has  been  ftafed,  in  Title  13.,  Condition^ 

that  a  tenant  in  tail  may  be  retrained  from  making  a 
feoffment,  or  levying  a  fine  at  common  law. 

It  mnft  not  S  '7*  '^^  tvent  or  contingency  on  which  a  remain- 

operate  to 

abridge  ihc       der  is  limited,  muft  not  operate  fo  as  to  abridge,  defeat, 

Mate""        ^^  determine  the  particular  eftate.     Tliis  rule  fJows, 

of  neceffity,  from  the  nature  of  a  remainder,  as  cxhi- 

Ante,ch.  I.      ijited  in  the  definition  of  it  by  Lord  Coke.     So  that  it 
f.3,  ,     '  . 

is  of  the  effence  of  a  remainder,  that  it  fhould  wait  for, 

and  only  take  effeft  in  poffeffion,  on  the  natural  expira- 
tion or  determination  of  the  firft  eftate. 

S  18.  This  rule  alfo  follows,  as  the  confequence  of 
a  maxim  at  common  law,  that  none  fhall  take  advan- 
Tit.  1^.  tage  of  a  condition  but  the  party  from  whom  the  con- 

dition moves,  (/.  e.  the  grantor),  and  his  heirs ;  for,  if 
he  or  his  heirs  take  advantage  of  a  condition,  by  entry 
or  clabn,  the  livery  made  upon  the  creation  of  the 
eftates  is  defeated,  and,  of  courfe,  evei-y  eftate  then  cre- 
ated, is  thereby  annulled  and  gone.  But  the  remain- 
der ought  to  veft  at  the  inftant  of  the  expiration  of  the 
preceding  eftate,  and  remainders  are  defeated  by  the 
tptry  of  the  grantor  j  therefore,  fuch  remainder  is  void. 

It 
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It  follows,  that  a  remainder,  properly  fo  called,  caxmot 
be  liinitedto  take  effeft  upon  a  condition,  which  is  to 
defeat  the  particular  eftate,  whether  fuch  condition  be 
repugnant  to  the  nature  of  the  eftate  to  which  it  is  an« 
jiexed,  or  not. 

§  19.  If,  therefore,  a  leafe  for  life  be  made  upon  Plow.  29ft 
condition,  that  if  a  ftranger  pay  to  the  leffor  20  A,  *  *** 
then  immediately  the  land  Ihall  remain  to  the  fame 
ftranger ;  this  remainder,  it  feems,  is  void ;  for  the  te- 
nant for  life  ought  to  have  it  during  his  life ;  and,  if 
fo,  during  that  time  the  ftranger  cannot  have  it :  for 
he  can  take  no  advantage  of  the  condition,  but  only 
the  grantor  or  his  heirs«  But,  had  it  been  limited,  that 
if  a  ftranger  pay  to  the  leffor  2t>  A,  then  after  the  death 
of  the  tenant  for  lifc^  it  fhould  remain  to  that  ftranger, 
it  would  have  been  a  good  remainder* 

The  diftindUon  between  the  two  cafes  is  this :  in  the 
latter,  the  remainder  is  not  to  veft  in  poffejjion  till  after 
the  determination  of  the  eftate  for  life,  when  it  may 
veft  of  courfe.  In  the  former,  it  is  limited  to  take 
effe£t  in  pofiellion,  on  the  performance  of  a  condition,  ~ 
which  is  to  defeat  the  eftate  for  life,  and  not  to  wait 
till  the  particular  eflate  be  determined,  by  Qieans  con* 
fiftent  with  the  nature  of  its  original  limitation* 

$20.  If  a  leafe  be  made  to  two,  the  remainder  over  Flow.  24. 
in  fee»  after  the  death  of  the  firft  of  them,  this  remain* 
der  is  void  ^  becaufe,  as  the  furvivor  muft  have  the 
lands  for  life^  by  the  nature  of  the  fiift  eftate,  the  li- 

X  3  mitatioa 
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miration  over  after  the  death  of  the  firll  of  them,  tran* 
not  take  place,  without  defeating  the  firft  eftate,  as  to 
the  intereft  of  th^  furvivor. 

VMcSiycr  S  ^x*  Upon  the  fame  principles,  itfeems,  that  if  an 

Cro.  Elia!        eftate  be  granted  to  ^.,  a  widow  for  life,  remainder  to 
^'^  B.  in  fee,  on  condition  that  A^  continues  ^  widow ;  if 

A*  marries,  the  entry  of  the  heir  defeats  the  eftate  to 
A*j  and  to  B.  alfo ;  but  that,  if  an  eftate  had  beea 
granted  to  A.  durante  viduiiatei  remainder  to  J9.,  upoq 
A*s*  marriage,  her  eftate  would  determine  by  the 
nature  of  its  limitation^  and  the  remainder  to  B*  would 
take  effed, 

Vfdefei^rne,        This   doftrinc  muft,   however,   be  underftpod  of 

eftates  at  common  law ;  for  difpolitions  by  devlfe,  in 
the  event  of  a  fecond  marriage,  may  be  conilrued  ^c^ 
cording  tp  the  apparent  intent. 

Vide  Ante,  §  22,  Here,  however,  we  are  to  obferve,   that  if 

clv«  I 

land  be  leafed  to  one  for  life,  fefr.  and  if  fuch  a  thing 
happen,  then  to  remain  to  j?.,  ^c.  this  fhall  not  be 
underftood,  as  intended  to  veft  in  poiTeffion  immedi- 
ately upon  the  happening  of  the  condition,  and  in 
abridgment  of  the  preceding  eftate;  becaufe,  under 
that  conftruftion,  the  remainder  would  be  void,  for 
the  reafons  already  given :  but  it  fliall  be  conftrued  to 
veft  in  intereft  upon  the  happening  of  the  condition, 
and  to  remain  as  a  remainder  ought  to  do,  that  is,  fo 
.  '  ^s  to  await  the  determination  of*  the  preceding  eftatey 

l)^fpre  it  cpme^  into  poiTeilioitt 

%  13 1  Land« 
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§  23.  Lands  were  Kmited  to  hufband  and  wife  for  Colthirft  r. 
their  lives,  remainder  to  A.  their  fon  for  life,  and,  if  pj^^^  ^^* 
he  fhould  die  in  the  life-time  of  the  hufband  and  wife,   4  ^^^^*  5^* 
that  then  the  lands  fhould  remain  to  B.  another  of  their 
fons  for  life ;  it  was  refolved,  that  the  remainder  H^ 
mited  to  B.  was  good,  and  that  the  words,  "  if  J, 
*'  fhould  die  in  the  life-time  of  the  hufband  and  wife, 
**  then  the  lands  fhould  remain  to  5.,**  did  not  ope- 
rate  to  defeat  the  eflate  limited  to  the  hufband  and 
wife,  but  only  indicated  the  time  when  the  remainder 
fhould  become  vefled  in  interefl. 

§  24.  The  fame  law  holds  with  regard  to  a  fubfe- 
quent  remainder  limited  to  take  effed  on  a  condition 
which  is  to  defeat  a  preceding  remainder, 

§  25.  ^.  being  feifed  in  fee,  leafed  to  B.  for  life,   Coganv. 
remainder  to  C,  for  life,  provided,  that  if  J.  fhould   c^ElIz. 
have  a  fon  which  fhould  live  to  the  age  of  five  years,   S^o. 
the  eflate  limited  to  C.  fhould  ceafe,  and  the  land  re- 
main to  that  fon  in  tail* 

It  was  determined,  that  the  eftate  limited  to  the  fon 
was  void,  becaufe  it  depended  on  a  condition  which ' 
operated  to  defeat  the  preceding  remainder. 

*  S  26.  It  may  happen,  that,  notwithflanding  a  con- 
tingent limitation  is  expreffedto  commence  from  a  period 
eventually  anterior  to  the  determination  of  the  particular 
eflate,  yet  the  nature  of  the  cafe  may  be  fuch  as  not  to 
admit  of  its  taking  effeft  in  pofTefJion,'  in  reflraint, 
s^bridgment,  or  esclufion  of  the  particular  eflate ;  as  if 

X  4  fuch 
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fuch  limitation  over,  were  to  the  grantee  or  devifee  of  the 
particular  eflate^which^inftead  of  operating  in  any  degrqe 
to  defeat,  exclude,  or  curtail  the  particular  eftate,  would^ 
in  efied,  remove  its  limits,  and  expand  it  into  a  greater 
eftate.    This  is  but  in  conformity  to  what  was  allows 

Infrau  able  at  commion  law,  in  regard  to  the  enlargement  of 

eftates  on  condition ;  which  limitations  fo  far  refemble 
contingent  remainders,  as  to  require  the  continuance 
of  the  particular  eftate  till  they  are  vefted.  And  al- 
though the  limitation  fhould  not  fo  far  approach  the 
particular  eftate  in  quality^  as  to  come  within  the  doc- 
trine of  eftates  to  be  enlarged  on  condition,  yet,  if  it 
be  fuch  as  cannot  defeat,  exclude,  or  abAdge  the  par^ 
ticular  eftate^  nor  ha.ve  any  other  operatbn,  than  if  the 
words  exprej/ive  of  its  time  of  commencement  had  been 
omitted,  or  if  it  had  been  in  exprefs  words  poftponed 
till  after  the  determination  of  the  preceding  eftates,  the 
obje^ou  to  its  effect  as  a  remainder  does  not  hold ;  as 
it  then,  in  effed,  gives  no  more  than  the  remnant  or 
T^ue%  expedant  on  the  particular  eftate,  and  could 
not  have  entitled  the  grantor  or  his  heir  to  enter  at 
common  law,  in  defeazance  of  the  particular  eftate ; 

Ftamc,  397.    nor  operates  at  all  to  the  prejudice  of  ftrangers  j  which 

are  the  reafons  aiTigned  againft  the  validity  of  qondi« 
tional  limitations  at  common  law% 

§  27.  Thus,  fuppofe  in  the  cafe  of  a  leafe  to  two^ 
as  in  a  former  cafe,  fe^.  ao.,  the  limitation  over,  after 
^he  death  of  the  firft  of  them,  had  been  to  the  furvivor 
inftead  of  a  ftranger,  this  would  not  have  avoided,  de«i 
feated,  or  abridged  the  eftate  of  the  furvivor,   but; 

Squally  have  ^mbraqed  it,  in  the  a;Sux  of  a  greater. 
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into  which  it  would  have  run  wider  the  technical  term 
of  merging,  inftead  of  being  refcinded  or  nullified. 
The  grantor  or  his  heir  could  have  no  title  to  enter  and 
defeat  the  particular  eftate,  becaufe  there  wa$  no  con- 
dition or  provifo  to  make  it  ceafe,  or  carry  the  eftate 
either  exprefsly  or  implicativeiy  to  any  body,  from  the 
devifee  of  the  particular  eftate.  Nor  could  the  limita- 
tion operate  to  the  prejudice  of  another,  viz*  the  per- 
fon  otherwife  entitled  to  the  particular  eftate ;  becaufe 
it  was  to  that  very  perfon  Umfelf ;  and  the  effed  would 
have  been  predfely  the  fame,  if  the.limitation  had  been^ 
and  from  and  after  the  determination  of  the  eftate  afore^ 
faid,  to  the  furvivor  in  fee.  Nothing  would,  therefore, 
in  that  cafe,  have  prevented  the  limitation  over  from 
operating  ftridiy  as  a  remainder  at  common  law. 

%  28.  A  perfon  devifed  unto  his  wife  EHzabeibj  and  Goodtitle  t. 
his  daughter  Ann^  all  that  his  meffuage,  (^c.  to  hold  SSLgfJj^. 
unto  his  faid  wife  and  daughter  for  and  during  the 
term  of  their  natural  lives,  and  the  life  of  the  longer 
liver  of  them  in  equal  proportions,  ihare  and  fhare 
alike,  and  then  proceeded  in  thefe  words :  ^^  But  in 
^'  cafe  my  faid  daughter  Ann  fhould  happen  to  marry 
^'  and  have  iiTue  of  her  body  lawfully  begotten,  then 
^^  and  in  that  cafe,  after  the  deceafe  of  my  faid  wife^ 
^^  I  give  and  devife  all  the  faid  meffuage,  ^c.  unto  my 
^  faid  daughter  Ann^  and  to  her  heirs  and  affigns  for 
^^  ever ;  t>.ut  if  my  faid  daughter  ihould  happen  to  die 
^^  fingle  and  unmarried,  and  without  iflue  of  her  body 
<^  lawfully  begotten,  then  and  in  fuch  cafe,  I  give  and 
<'  devifip  tl\e  faid  premifes  unto  my  faid  wife  Elizabeth^ 
^  >md  to  her  heirs  and  affigns  for  ever."    The  tefbtor 

died 
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died  in  1774,  leaving  Elizabeth  his  widow,  and  Ann 
his  daughter,  who  was  his  heir  at  law.  Elizabeth  died 
in  1 775^  After  her  death,  Ann  fufFered  a  recovery  of 
the  eftate,  and  devifed  it  to  the  defendant,  and  died 
unmarried.  The  heir  of  Elizabeth  brought  an  ejedl- 
ment  againfl:  the  devifee  of  Ann. 

Lord  Mansfield. — "  It  is  perfeftly  clear  and  fettled, 
^^  that  where  an  eftate  can  take  effed  as  a  remainder, 
*•  it  fhall  never  be  conftrued  to  be  an  executory  devife, 
*•  or  fpringing  ufe.  Here  the  firft  limitation  is  to  two 
**  perfons  and  the  furvivor,  fo  that  a  preceding  free- 
*•  hold  will  be  in  the  furvivor  j  and'  the  eftate  over  is 
^^  limited  on  a  contingency  upon  which  a  remainder 
^^  may  depend.  It  is  to  the  daughter  and  her  heirs, 
**  (not  iiTue)  if  fhe  fhould  marry  and  have  iflue  ;  and 
^'  it  muft  have  taken  effeft  after  the  death  of  the  fur- 
**  vivor.  There  is  another  contingency  on  the  event 
•*  of  the  daughter  dying  unmarried,  and  without  iffue, 
**  (not  on  failure  of  her  iffue),  an4,  upon  that  event, 
*♦  the  remainder  is  to  the  widow  in  fee.'* 

It  was  refolved,  that  the  eftate  devifed  to  Ann^  in 
cafe  (he  fhould  marry,  and  have  iffue,  was  a  contin- 
gent  remainder. 

Of  condition-       §  29.  It  hasv  been  fhewn  in  Title  13.  EJiate  upon 
al  Limita-        Condition^  that  a  condition  muft  avoid  or  determine  the 

lions.  ' 

n\.  .   r  ,^     whole  eftate  to  which  it  is  annexed ;   and  that  the 
vo«  I*  1*  15* 

benefit  of  a  condition  can  only  be  referved  to  the 
donor  and  his  heirs,  and  not  to  a  ftranger.  In  con* 
f^ucnce  of  this  do^ine,  no  remainder  could  be 

limited 
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limited  on  a  condition :    1  (I,  Becaufe  fuch  condition  i  Roll.  Ab. 

i970uld  operate  fo  as  to  abridge  the  particular  eftate ;  Fcamt Oont. 

fldly,  Becaufe  the  entry  of  the  donor  for  the  condition  ^^™-  ^^^' 
broken  woula  defeat  the  remainder* 

S  30.  It  has,  however,  been  long  fettled,  that  where.   Id.  407. 

in  a  devife,  a  condition  is  annexed  to  a  preceding 

eftate,  and  upon  the  breach  or  non-performance  thereof 

the  eftate  is  devifed  over  to  another,  the  condition  fhall 

operate  as  a  limitation  circumfcribing  the  meafure  and 

continuance  of  the  firft  eftate ;    and  that  upon  the 

breach  or  performance  of  it,  as  the  cafe  may  be,  the 

firft  eftate  fliall  ip/ofado  determine  and  expire,  without 

^ntry  or  claim ;  and  the  limitation  over  fliall  thereupon 

ad:ually  commence  in  poiTeflion ;  and  the  perfon  claim- 

ing  under  it,  whether  heir  or  ftranger,  fliall  have  an 

immediate  right  to  the  eftate.     Thus  is  the  teftatpr's 

intention  fffefluated  by  futftantiating  the  fubfequent 

eftate,  though  limited  to  a  ftranger,  ^and  enforcing  the 

performance  of  the  condition  by  the  determination  of 

the  preceding  eftate  upon  the  breach  of  it,  notwith- 

(landing  that  preceding  eftate  be  limited  to  the  heir 

himfelf:    and  limitations  of  this  kind  are  properly 

called  conditional  limitations^ 

* 

§  31,  Thu$,  where  a  perfon  devifed  lands  to  Iiis   pycr.iaytf.ot 
mother  for  life,  and  after  her  death  to  his  brother  in  ??•  3^**  "' 
"  fee }  provided  that  if  his  wife  "(being  then  with  childj 
be  delivered  of  a  fon,  that  then  the  land  fliould  remain 
to  him  in  fee.     After  the  teftator's  death,  a  fon  was 
born }   and  it  wa§  held,  that  tb^  f^^of  the  brother 

iboul4 
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fliould  ceafe  and  veil  in  the  fon,  upon  the  happentu^^ 
of  the  contingency* 

Lady  Ana  J  ?2.  ^.  devifed  lands  to  his  wife  for  life,  and  after 

I  Vent.  199.    her  death  to  his  grand-child  B.  and  the  heirs  of  her 

body ;  |M'ovided  always,  and  upon  condition,  that  (he 
married  with  the  confent  of  D.  E.  and  F.  or  the  major 
part  of  them ;  and  in  cafe  ihe  Chould  marry  without 
fuch  confent,  or  die  without  iifue,  then  he  devifed  the 
premifes  to  C,  (neither  B.  nor  C  being  heir  to  the 
teftator).  Alter  the  teflatoPs  death,  B.  married  wit)i- 
out  the  confent  of  any  of  the  perfons  named  for  that 
purpofe. 

It  was  clearly  held  to  be  an  eftate  to  B^  till  fhe  mar- 
ried  without  fuch  confent :  that  here  was  an  eftate  tail 
devifed  to  B.^  fubje£l  to  two  limitations — ^the  one  in 
law,  viz.  dying  without  iifue ;  the  other  exprefs  and  in 
£ad,  viz.  marrying  without  fuch  confent ;  which  was 
properly  a  conditional,  limitation,  and  not  a  condition ; 
for  if  it  were  a  condition,  it  would  defcend  to  the  heir 
at  law,  and  he  might  enter  for  breach  of  it,  and  defeat 
the  limitation  over ;  and  it  was  therefore  agreed,  that 
the  marriage  without  confent  determined  her  eflate  tail, 
.  and  cad  the  pofleflion  immediately  on  C. 

Shnttleworth        $  33.  A  perfon  devifed  lands  tp  ^•,  his  hdr  at  law, 
s  Mod.  7!       ^^  ^^^  hudiZ  to  B.  in  fee ;  and  that  if  A.  molefled 

B*  by  fuit  or  otherwife,  he  fhould  lofe  what  was  de* 

vifed  to  him,  and  it  (hould  go  to  B.    After  the  teftator^s 

*     death,  A.  entered  on  the  lands  devifed  to  £•,  and 

daimed  thenu 

It 
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It  was  held,  that  this  was  a  fufficient  breach  to  gtve 
title  to  B.,  and  that  the  condition  impofed  on  the  heir 
fiiould  not  be  taken  as  a  condition ;  becaufe,  if  fo,  by 
defcending  on  him  who  alone  could  enter  for  the 
breach  of  it,  it  would,  in  this  cafe,  be  fruitlefs  and  de- 
feated :  but  it  was  held  to  be  a  limitation^  which  deter* 
mined  the  heir's  eftate ;  and  cafl  the  poiTeflion  on  B. 
without  entry, 

§  34*  But  where  there  is  no  exprefs  limitation  over,   Gullim:  v. 
to  tdte^effeft  upon  the  breach  or  non-performance  of  Pcarnc  Ex. 
the  condition  annexed  to  the  preceding  eftate ;  there,  ^^^-  ^' 
it  feems,  the  condition  or  provifo  is  not  always  con- 
ftrued  as  a  conditional  limitation, 

S  35*  T^^^  is  ^  limitation  of  another  kind,  which ,  Eftates  may 
may  be  confidered  as  an  exception  to  the  rule  at  com-   ^q  Conditioa. 
oion  law^  that  an  efltate  limited  to  take  cSeGt  on  a  con-   Feame  Cont. 
dition  which  is  to  affe£t  the  particular  eflate  is  void.   ^^^^^J*^* 
I  mean  thofe  cafes  where  a  particular  eftate  is  limited, 
with  a  condition,  that  after  the  performance  of  a  certain 
art,  or  the  happening  of  a  certain  event,  the  perfon  to 
whom  the  firft  eftate  is  limited  (hall  have  a  larger  eftate. 
For  it  was  refolved,  in  the  cafe  of  Lord  Stafford^  that   8  Rep.  74.. 
fuch  a  grant  maybe  good,  as  well  of  things  which  lie 
in  grant y  as  of  things  which  lie  in  livery ;  and  may  be 
annexed  as  well  to  an  eftate  tail,  which  cannot  be 
drowned,  as  to  an  eftate  for  life  or  years,  which  may 
be  merged  by  the  accefs  of  a  greater  eftate.     But  that 
fiich  increafe  of  an  eftate  by  force  of  fuch  a  condition 

ought  to  have  four  incidents. 

ift.  There 


3i8  S7/i^XVI.    Remainder.  Ci&.H.  $35* 

.  lA,  There  ought  to  be  a  pariiculafeftate  a$  a  foufi* 
dation  for  the  increafe  to  take  effeft  upon ;  which  par^^ 
ticular  eftate  Lord  Coke  held  muft  not  be  an  eftate  at 
will,  nor  revocable^  nor  contingent 

adly.  Such  particular  eftate  ought  to  continue  in  the 
leffee  or  grantee  until  the  increafe  happens,  without  any 
alteration  of  privity  in  eftate  by  alienation  of  the  leftee 
or  grantee,  though  the  alienation  of  the  leffor  or  grantor 
will  not  at  all  affed  it ;  and  the  alterations  of  perfons, 
by  defcent  of  the  reverfion  to  the  heirs  of  the  grantor 
or  his  alienee^  or  of  the  particular  eftate  to  the  repre- 
fentatives  of  the  grantee,  (hall  not  avoid  the  condition; 
and  where  the  grantee  dies  before  performance  of  the 
conditio,  his  heir  {hall,  after  he  has  performed  the 
condition,  be  in  quodam  modo  by  defcent  \  and  fuch  in- 
creafe need  not  take  place  immediately  upon  the  par- 
ticular eftate,  but  may  enure  as  a  mediate  remainder, 
fubfequent  to  an  intermediate  remainder  for  life,  or  in 
tail  to  fomebody  elfe. 

3dly.  That  the  increafe  muft  veft  and  take  effeft 
immediately  upon  the  performance  of  the  condition ; 
for  if  an  eftate  cannot  be  enlarged  at  the  very  inftant 
of  time  appointed  for  enlargement,  the  enlargement 
Ihall  never  take  place ;  and  therefore  though  the  re- 
verfion be  in  the  king,  it  ftiall  inftantly  be  out  of  him 
upon  performance  of  the  condition,  and  veft  in  the 
grantee,  without  petition  or  mgnjlrans  de  droits  or  other 
ctrcumftance  ;  for  the  awaiting  fuch  circumftances 
would  fruftrate  and  defeat  the  enlargement,  and  the 

XI  law 
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law  will  never  require  circumftances  to  fubvert  the 
fubftance. 

4thl7,  The  particular  eftate  and  the  increafe  ought 
to  take  effefb  by  one  and  the  £une  inftrument  or  deed, 
or  by  feveral  deeds  delivered  at*pne  and  the  fame  time, 
(which  in  effed  is  the  fame  thing,  for  qua  incontinenti 
Jiunt  inejfe  videntur) ;  becaufe  the  particular  eftate  and 
the  increafe  thereupon,  is  only  a  grant  to  take  effeft 
out  of -one  and  the  fame  root ;  and  though  the  increafe  * 
veft  at  a  different  time,  yet  when  it  is  vefted,  it  has  its 
force  and  effed  from  the  fame  grant. 

In  Shepherd^ s  Touch/lone^  129.  another  incident  is 
mentioned,  namely,  that  the  condition  be  poflible  and 
lawfuL 
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REMAINDER. 


CHAP.  ra. 

Of  the  Eftate  necejary  tofupfwt  a  Contingent  Renuunder. 


§    I.  It  muft  he  n  Friebold. 
II.  A  Coniinggnt  Remainder  for 
Tears  does  not  require  a 
Freehold, 
Ifr  A  Right  if  Eniry  it  fuf 


1 8.  It  mnfi  h  a  prefent  Right. 
20.  WMere  the  legal  EJaie  it  in 

Trvfiees^    there  need  no 

preeeAg  Efiate, 
234  Both  EJatet  mufi  he  created 

by  ike  fame  Jn^ntmeni, 


Seftion.  I 
It  muft  be  a     TT  u  a  general  rule,  that  whenever  an  eftate  in  con- 

Freehold  JL 

tingent  remainder  amounts  to  a  freehold,  fome 
F<«mc,  423.    ^^^  g^^  ^f  freehold  muft  precede  it :  this  rule 

arifes  from  the  necel&ty  there  is  for  the  freehold  to  pafs 
out  of  the  grantor  at  the. time  t|^  remainder  is  created. 
If  no  freehold  pafles,  how  is  the  remainder  man  to 
have  it  ?  If  it  pafles  at  all,  it  muft  pais  either  in  the 
particular  eftate,  or  in  fome  remainder  limited  after  it. 
In  a  contingent  remainder  it  cannot  pafs,  becaufe  fuch 
remainder,  at  the  time  of  its  creation,  pafleth  to,  or 
vefts  in  nobody ;  and  if  it  pafleth  only  in  fome  vefted 
remainder  limited  after  the  contingent  remainder,  then 
is  fuch  contingent  eftate  precluded  from  ever  rifing  at 
all ;  for  that  freehold  then  becomes  vefted  in  pofleilion 
which  the  contingent  eftate  was  limited  to  precede, 
and,  of  courfe,  there  is  no  room  left  for  the  introduc- 

tioo 
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iibxi  of  the  cdndngeni:  freehold :  it  follows,  therefore,  fhat 
fome  pdrfecedlilg  tailed  eftate  of  freehold  mull  be  Uinited^ 
to  give  ejtifteiice  to  Aich  contingent  remainder. 

$  2«  A  t^erfon  deVifed  lands  to  his  fori  John  for  ^o    Goodrt^ht 
years,  if  he  ffionld  fo  long  live ;  and  as  for  my  inhe-    |*s*ik?2a6. 
ritance  after  th£  &id  term,  t  devife  the  fame  to  the 
hdrs  m^e  of  the  body  of  John.    The  court  held  this 
devife  to  the  heirs  mile  of  the  body  oijohn  to  be   ScatUrwood 
void,  as  a  remainder^  for  want  of  an  eilate  of  freehold   Ante^fh.  i. 
to  fuppoit  it. 

§  5*  But  where  an  eftate  was  limited  to  the  ufe  of  Eiie  t. 

the  fetdor  for  99  years,  if  he  (hould  fo  long  live,  re-  2Vm.nKiL. 

mainder  to  truftees  and  their  heirs  dnring  his  life^  >  ^*  ^Q^s. 
remainder  td  the  ufe  of  the  heirs  of  his  body,  ^c.  i  it 

was  held,  that  the  contingent  remainder  to  the  heirs  of  vide  Doe 

the  body  of  the  fettlor  was  good^  becaufe  it  was  pre*  ij,^^^**** 

ceded  by  a  vefted  freehold  remainder^  to  the  truftees^  Vide  Fearne, 

S  4.  There  is  a  cafe  reported  by  Moore^  where  A.  sir  T.  Pal- 
covenanted  to  (land  fiofed  to  the  ufe  of  himfelf  for  life^  Mo?8?j^f ' 
remsunder  to  B.  his  brother^s  eldeft  fon  for  life,  re<^ 
mainder  to  die  firft  fon  of  B.  in  tsdl,  and  fo  on  to  his 
eighth  fon j  remsunder  to  the  right  hdrs  of  A^  A.  was 
afterwards  attainted  of  treafon,  and  executed  before 
the  birth  of  any  fon  of  Bi  And  it  was  refolved  that^ 
by  the  attainder  of  -rfi,  the  after-born'  fons  of  B.  were 
barred,  and  that  the  Crown  had  the  fee^fimple,  dif- 
charged  of  all  the  remsdnders  limitoi  to  fons,  not 
then  born. 

you  TL  \     Y  S  5-  Mr. 


1 
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§  5*  Mr.  Fearne  obferves,  that  it  is  extremely  diffi** 
cult  to  reconcile  this  refolution  with  the  principle^  that 
any  preceding  vefted  freehold  eftate  will  fupport  a  con-^ 
tingent  remainder :  for  here,  whatever  effe£t  the  for- 

■ 

feiture  of  if*8*  elbite  for  life,  and  remainder  in  fee, 
might  otherwife  have  had,  yet,  as  B.  had  a  veiled  free* 
hold,  why  was  not  that  capable  of  fupporting  the  con-^ 
tingent  remainder  to  his  fons  ?  There  are  nd  reafons 
given  for  the  refolution  in  this  cafe,  and,  perhaps,  to 

Infra,  ch.  $.     account  for  it,  we  are  to  recur  to  the  fuppofed  necef- 

fity  of  a  feifin  in  the  feoffee's  covenantees,  £5?r.  to  fervc 
contingent  ufes,  when  they  come  in  ejfe ;  which  prin^ 
ciple'  admitted,  it  might  be  inferred,  as  it  feems  agreed 

Tit.  ft.  c«  ^   that  tl^e  crown  cannot  (land  feifed  to  a  ufe,  that  there 

*^*  could  be  no  feifin,  after  A^%.  forfeiture  to  the  crown 

to  ferve  the  contingent  Ufes  to  jB's.  fons  when  they 

came  in  ejfe^  and  that,  on  that  account,  they  could 

never  take  effe£l, 

4 

If  there  had  been  an  office  found,  antecedent  to  the 
birth  of  a  fon  of  B.^  that  A.  was  feifed  in  fee,  it  might 
have  accounted  for  the  refolution  in  the  above  cafe, 
by  taking  away  the  right  of  entry  of  jB.,  according  to 
a  diftindion  which  will  be  noticed  in  a  fubfequent 
cafe. 

§  6.  The  determination  in  Sir  T*.  Palmer^  cafe  is, 
however,  contradided  by  the  two  following  cafes. 

Corbet T.        ,   y.S.  was  tenant  for  life,  remainder  to  his  wife  for 

S  5^6.'       ^f«»  remainder  to  his  firft  and  other  fons  in  tail,  re- 

xnainder 
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jtriainder  to  the  right  heirs  of  J.  S.  The  faid  J.  S.  com^ 
mitted  treafon,  and  then  had  a  fon,  atid  afterwards  Was 
attainted ;  and  the  court  held ^  that  whether  the  fpn  was 
bom  bcfdre  or  lifter  the  attainder,  the  contingent  r&- 
itiainder  to  him  was  not  difcharged  by  the  vetting  in  the 
crown  during  the  life  of  J.  S.,  becaufe  of  the  wife's 
cftate,  which  was  fufficient  to  fupport  it, 

•  §  7.  Tenant  fori  life,  femainder  to  his  flrfl:  fon  in  Linch  vi 
tail,  remainder  tb  J.  5.  in  fee  1  the  tenant  for  life  i^  salk?469* 
attainted  of  treafon,  and  dies  without  iffue.  It  was  ob-» 
jefted,  that  the  whole  eft  ate  being  vetted  in  the  king, 
by  33  Hen.  8.,  wirhout  any  office  finding  the  fpeciai 
matter,  the  peHbn  in  reverfion  could  not  enter,  fof 
the  ftatute  vetted  it  in  the  king  like  a  general  office ;  and 
if  a  general  office  had  been  found,  it  would  have  fap* 
pofed  a  fee. 

Lord  Holt  obferved,  that  lid  other  eftate  Vetted  in 
the  king,  by  virtue  of  the  ad  of  parliament,  than  the 
party  attainted  had ;  jutt  as  if  a  fpeciai  office  had  been 
found  :  and,  therefore,  in  this  cafe,  as  in  that,  the 
iTem^ilder  man  might  enter  on  the  king,  his  ett^te 
being  determined,  for  the  ttatute  faved  the  rights  of 

others.     Otherwife,  where  an  office  finds  an  ettate  iii 

« 

iee  in  the  party  attainted ;  for,  then,  it  mutt  be  avoided 
by  traverfe,  or  amoveas  Tnanum* 

§  8.  It  has  bedh  ftated,  that  where  there  is  a  limi-    Cfc.  n 
t&tion  to  a  perfon  for  99  years,  if  he  fliall  fo  long  live, 
l^ith  a  remainder  over  to  a  perfon  in  ejfsy  fuch  remain^* 

Y  a  der 
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Cont.  Rem.      jer  »  cotifidered  asvefted.    But  Mr.  Fearne  obfisttttf 

that  in  this  fort  of  limitations,  (when  not  by  will  or  by 
way  of  ufe),  if  the  term  of  years  is  fo  fhort,  as  to  kave 
a  common  poflibility  that  the  life  on  which  it  is  deter- 
minable may  exceed  it,  there  Ihould  be  a  prefiont  veiled 
freehold  eftate,  to  prevent  the  limitation  over  being 
void,  as  a  freehold  to  commence  in  future. 

Ch.  I.  In  both  the  cafes  of  Lord  Ihrby  and  Napper  r.  Sam- 

«  dirsf  a  preceding  freehold  being  limited  to  the  feofiees, 
left  no  room  for  this  objection.  But  the  cafe  put  by 
Lord  HaUj  flands  independent  of  any  preceding  free- 
hold ;  and,  though  it  feems  capable  of  being  fupport- 
ed,  upon  the  principle  of  a  preceding  freehold  arifing 
by  implication,  yet  there  feems  to  be  no  occaiion  for 
fuch  a  refort;  becaufe  the  allowed  improbability  of 
the  life's  exceeding  the  term  of  years  determinable 
thereon,  appears  fufHcient  to  take  fuch  remadnders,  as 
thofe  in  Lord  Derbyh  cafe>  and  Napper  v.  Saunders^  and 
the  cafe  put  by  Hale^  out  of  the  defcription  of  freeholdt 
to  commence  infuturo. 

Cont.  Rem.  §  9.  It  is  generally  true,  (fays  Mr.  Feame^  that,  xa 

the  cafe  of  a  limitation  to  A.  for  21  yeari,  if  he  (hall 
i^  long  live,  and,  after  his  death,  to  B.  in  fee,  the 
remainder  to  B.  is  void,  as  being  a  freehold  to  com- 

3  Rep.  20.       mence  infuturoj  viz*  after  the  deceafe  of  -/^.,  no  free** 

hold  having  been  limited  fo  as  to  take  effeft  before 
that  period :  becaiife",  in  this  cafe,  it  is  very  poilible, 
that  the  period  limited  for  the  remainder  to  take  efieCfc 
from,  viz.  the  deceafe  of  X,  may  not  happen  till  after 

2  the 
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the  determinatioii  of  the  preceding  eftate,  vi%.  the 
term  of  y^ars ;  in  which  erent,  the  remainder  could 
not  take  eiSFed  at  all,  as  has  been  ah^ady  ohferved  in 
a  preceding  page.  Its  taking  effed  is  therefore  uncer* 
tain,  in  regard  of  thb  polfibility  of  the  preceding  eftate's 
determining  before  the  erent  happens,  from  whence 
the  remainder  is  to  commence ;  and,  Ihould  it  take 
effeft  at  all,  it  muft  be  infiituroy  that  is,  after  the  event 
is  decided  on  which  its  taking  effed  depends.  Here, 
then,  being  no  preceding  freehold  limited,  this  remain- 
der (which  muft  take  eflfeft  at  fome  future  period,  if 
at  all,)  is  ftridly  nothing  elfe  than  a  freehold  limited 
to  commence  infuharo. 

5  1 0.  It  18  the  allowed  common  poflibility  of  the 
life's  exceeding  the  term,  which  creates  fuch  a  contin- 
gency  in  refpeft  to  the  remainder's  taking  effed,  as 
brings  that  remainder  within  the  defcription  of  a  free- 
hold limited  to  conmience  infiduro^  and,  confequently, 
within  the  dired  application  of  the  rule,  which  denies  vide  Ch.  t. 
any  effeft  to  limitadons  of  that  kind. 

%  II.  As  to  a  contingent  remainder  for  years,  there  a  Contiogeat 

does  not  appear  to  be  any  neceflity  for  a  preceding  j^^^^ndcr 

freehold  to  fupport  it,  for  the  remainder  not  being  frde-  not  require  a 
hold,  no  fuch  eftate  appears  requifite  to  pafs  out  of  the 

p««.,.  ia  orto  »  ^ Iftft  u,  .%Liad«  of  ^""'  *"• 
that  fort. 

%  \%.  Frances  Duchefs  of  Ricbnumd^  demifed  cer^  Corbet  ▼. 
tain  lands  to  John  Lord  Paukt  and  others,  to  hold  j^j^^^  |^. 

73  from 
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from  thenceforth  for  40  years,  if.  (he  lived  fo  long,  id 
truft  that  ihe  might  receive  the  profits  during  her  life  ; 
and  after  her  deceafe,  then  one  moiety  thereof  to  Mary 
Clarke^  and  the  other  moiety  to  ^oan  Brooke ^  their  exe^ 
cutors,  adminiflrators,  and  afligns,  for  and  during 
the  term  of  1000  years  frqm  the  death  of  the  iaid 
f ranees* 

The  (lourt  doubted  that  the  remainder  to  Mary 
Clarke  and  Joan  Brooke  was  void,  becaufe,  i  ft.  It  could 
not  pafs  to  them  by  way  of  prefent  eftate,  becaufe  they 
were  not  parties  to  the  deed :  2d,  It  could  not  be  a 
contingent  remainder,  being  s^  remainder  for  years 
depending  on  an  eftate  for  years  ;  and  there  could  not 
be  a  contingent  eftate  for  years,  becaufe  a  leafe  for 
years  operated  by  way  of  contra£^,  apd  therefore  the 
particular  ^ftatp,  and  the  remainder,  operated  as  two 
diftin^  .eftate?>  groi^pd^d  upon  feveral  contr^ds. 

1 

r 

4^o«  A/fr*  fearne  obferye^,  (hat  this  opinion  feems  not  to 

be  well  confidered ;  and  that  the  court  did  not  appear 
to  rely  upon  it,  when  they  faid,  that,  admitting  the 
term  of  1006  years  was  a  contingent  reihainder,  it 
ivas  barred  by  a  fine  and  coji-cljdm  after  the  time  of 
vefting^ 

A  Riglit  of  §  13.  4^1thpugh  f^very  contingent  freehold  remainr 
fufficicnt.  der  muft  be  fupported  by  a  preceding  freeholji,  yet  it 
Fcarnc,  430.    is  not  neceffary  that  fuch  preceding  eftate  continue  in 

the  actual  feifm  of  its  rightful  tenant ;  it  is  fufSdent, 
if  there  fubiifts  a  right  tP  fuch  preceding  eftate,  at  tt\c 

time 
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time  the  remainder  fhould  veft,  provided  fuch  right 
be  a  right  of  entry,  and  not  a  right  of  a£tion  only  ;  ^ 
for,  whilft  a  right  of  entry  remains,  there  can  be  no 
doubt  that  the  fame  eftate  continues,  fince  the  right  of 
entry  can  exift  only  in  confequence  of  the  exiftence  of 
the  eftate :  but  when  the  right  of  entry  is  gone,  and 
nothing  but  a  right  of  a£Hon  remains,  it  then  becomes 
a  queftion  of  law,  whether  the  fame  eftate  continues 
or  not ;  for  the  action  is  nothing  more  than  the  means 
of  deciding  the  queftion.  Another  eftate  is,  in  the 
meantime^  acknowledged  and  protei^ed  by  the  law^ 
till  fuch  queftion  be  folemnly  determined  in  a  court  of 
juftice,  upon  the  adion  brought. 

* 

S  14.  If  J.  be  tenant  for  life,  with  si  contingent   Fearnc,43t. 
remainder  over,  and  tenant  for  life  be  di0eifed,  all    cja^' 
the   eftates  are  devefted;   but  the  right  of  entry  of 
the  tenant  for  life  will  fupport  the  contingent  re* 
mainders* 

•  ft  ^ 

§  15.  If,  however,  in  a  cafe  of  this  kind  the  con-   i<L 
tingent  remainder  does  not  veft  before  fuch  defcent  be 
caft;^  as  will  take  away  the  entry  of  tenant  for  life  within 
the  ilatute  32  Hen.  8.  c.  33.  and  drive  him  to  his  aftion,    ,  l^.  Raym. 
then  is  the  contingent  remainder  gone;  beca^fe  there   3*^* 
no  longer  fubfifts  any  right  of  entry  to  fupport  it,  ths^t 
right  being  turned  into  a  right  of  a£tion-^ 

S  16.  It  has  been  ftated  in  Title  2.'  that  a  tenant  in    Ch.  2.  f.  14. 
tail  may  alienate  his  ^eftate  by  certain  modes  of  con- 
?ey9nce,  fo  as  to  take  away  the  entry  of  the  ifllie  in 

Y4  tail. 
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» 

tail,  and  drive  him  to  his  adion^  which  is  called  a  Sf!- 
continuance ;  from  ^hich  it  follows,  that  where  a  con- 
tingent  remainder  is  limited  after  an  eftare  tail,  and  the 
tenant  in  tail  creates  ^  difcpntinuance,  the  contingent 
remainder  will  be  deftroyed. 

I  Rep.  135^.       5  17.  In  CbuJleigk^*^  cafe.  Baron  Clark  put  the  cafe 

in  1 1  Rich,  a*  A  gift  in  tail  was  made  to  A.  C,  th^ 
remainder  to  the  right  heirs  of  ^.  S.  The  donee  made 
a  feoffment  tp  £.  in  fee,  and  afterwards  A.  S.  died. 
His  right  heir  fhall  never  have  the  remainder ;  for  the 
ellate  of  the  land  was  by  the  feoffment  of  t|ie  tenant  iif 
tail  devefted  and  difcondnued ;  and  there  was  not  any 
particular  eftate  in  effe  orin  right  to  fupport  the  remain- 
der }  for,  by  the  feoffment  of  the  tenant  in  tail,  hi^ 
right  was  utterly  gone-  But  if  ten^t  in  tail  was  dif^ 
feifed,  and  died,  that  would  not  deftroy  the  remainder } 
for  there  a  right  of  thp  particular  eftate  remained  to 
fupport  the  right  of  the  remainder ;  but  when  the 
tenant  in  t^  made  a  f^ffment>  no  right  remaine4 
in  him^ 

It  muft  be  §  1 8.  This  right  of  entry  to  fupport  a  contingent 

Right.  '         remainder,  mufl  be  a  prefen(  right }  a  future  one  will 
Fcsine,  433.    not  do :  it  muft  ajfq  precede  the  contingency,  and  be 

a&ually  espftin^  when  that  happens }  for  if  it  only 
fiommences  at  the  fame  in|Unt  wi(h  it,  the  remainder> 
it  feems,  will  not  veil. 

§  19.  A  right  of  entry  only  will  not  fupport  a  con^ 
tingent  remaindier  limited  by  way  of  ufe,  but  there  muft 

■     "    ■  ■     b? 
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i)e  an  aQu^l  6Qt)7i  ofvhichth^  reafoavill  be  e«* 
plained  in  z  fubfeqiient  cfiapter. 

5  20.  Where  the  legal  eftate  is  devifed  to  and  vefted  Where  the 

in  truftees^  in  truft,  there  19  no  neceffity  for  any  pre-  itw Truftcet, 

ceding  particular  eftate  of  freehold  to  fupport  contin-  ^^^^^  °® 

gent  remainders ;   for  th0  legal  eftate  in  the  general  iftatc. 
fruftees  will  be  fuflident  for  the  purpofe. 

« 

$  21.  Thus,  in  a  cafe  whidi  has  been  abready  ftated^  Chapman  ▼. 

it  was  held  by  Lord  Hardivicie^  that  if  the  limitation  Tit.i2'.di.i. 

to  JofepVz  children  was  a  contingent  remainder,  the  ^-  '^ 
legal  eftate  in  the  truftees  would  fupport  it. 

%  21.  A.  devifed  to  the  ufe  of  truftees  and  their  Hopkins  ▼. 
beirs»  in  truft  for  B.  for  life,  remainder  to  his  firft  and  Foneft?44. 
other  fons  fucceffively  in  tail,  remainder  to  the  future    '  Vcf.  268* 

X  Atk«  50U 

fons  of  C.  fucceQively  for  life,  remainder  oyer.  B.  died 
without  iflue  in  the  teftator's  life-time.  The  contingent 
limitations  were  taken  as  executory  devifes,  becaufe  no 
child  was  then  bom  to  C  Afterwards  a  child  was 
bom  to  C.  and  died,  and  a  fubfequent  remainder-man 
plaimed  the  eftate,  upon  a  fuppofition  that  all  the  pr&- 
peding  intermediate  limitations,  which  could  not  veft 
at  the  death  of  fuch  child,  were  deftroyed :  as  it  had 
been  decreed,  that  upon  the  vefting  of  the  executory 
ttevife  in  that  child,  the  fubfequent  limitations  became 
(:ontingent  remainders  upon  that  executory  devife. 
Put  it  was  held,  that  the  inheritance  in  the  truftees  was 
fufficient  to  fupport  the  intermediate  contingent  remain^ 
4prs  till  they  fliould  come  in  ejfc^  although  there  was 
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Both  £ftates 
sDuft  be  cre- 
ated by  the 
lame  Inftru-  ^ 
mcAt. 

Fearne,  446. 
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no  particular  eflate  to  fupport  them:  and  that  the 
eftate  fhould  not  veil  in  pofleflion,  whilft  an  objed  of 
any  preceding  limitation  might  come  in  effe* 

5  23,  The  eftate  fupporting  and  the  remainder  fup* 
ported  fhonld  both  be  created  by  one  and  the  fiune 
deed  or  inftrument ;  therefore  an  efl:ate  for  life,  given 
by  one  deed,  will  not  fupport  a  remainder  given  by 
another ;  nor  an  eflate  for  life,  fettled  by  J.  on  B*  by 
deed,  enure  to  fupport  a  contingent  remainder  given 
by  the  vrill  of  ^, 


8now  T. 

Cutler, 
Kaym.  i6i. 


Moor  ▼.    - 
Parker, 
4  Mod.  3161 


Tit.  38. 


§  24.  A  woman,  being  tenant  for  life,  her  hufband 
devifed  the  fame  eftate  to  the  heirs  of  her  body,  if  they 
attained  fourteen  years.  The  court  held,  that  this 
was  no  remainder,  but  an  executory  devife ;  for  though 
the  wife  hkd  a  preceding  eftate  for  life,  yet  this  was  a 
new  devife,  to  take  effe^  after  her  deceafe,  and  was  ilot 
a  remainder  joined  to  a  particular  eftate. 

§  25.  J.  being  tenant  for  life  by  marriage  fettle- 
ment,  remainder  to  his  wife  for  life,  remainder  to  his 
firft  and  other  fons  by  that  iftarriage  in  tail  male.  His 
£tther,  the  reverfioner,  by  his  will,  after  reciting  the 
iettlement,  devifed  the  lands  to  the  firft:  and  other  fons 
of  A.  according  to  the  fettlement ;  then  if  J.  fhould 
die  without  iftue  of  that  marriage,  he  devifed  to  the 
firft  and  other  fons  of  ^.  by  any  other  wife  in  tail  male  ; 
and  if  jt.  fhould  die  without  ijfuej  then  he  devifed  th^t 
all  the  land  fhould  go  to  his  grand-children  by  his 
daughter  JP*  in  fee^    $t  was  cgntended,  tl^at  4*  took 
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jut  eftate  tail  under  this  will  by  implication,  and  of 
courfe  the  remainder  over  in  fee  was  well  fupported. 
But  the  court  held  it  was  impoflible  to  make  this  an 
eftate  tail  in  A.^  for  nothing  was  given  him  by  the  d&- 
vife,  fo  that  he  had  only  the  eftate  which  he  took  under ' 
the  firft  fettlemcnt.  That  there  being  two  feveral  con- 
veyahcesy  the  devife  could  not  be  tacked  to  the  eftat^ 
for  life,  which  was  limited  by  another  conveyance, 
even  admitting  that  the  word  iflue  could  be  an  im* 
plication  of  an  eftate  to  ^e  heirs  of  the  body  oi  A* 

I 
S  26.  A  perfon  made  a  feoffment  to  the  ufe  of  him-  Wcalc  v. 

felf  for  life,  and  stftpr  the  death  of  A.  and  M.  his  wife,  pollcx*66. 
to  the  ufe  of  B.  (eldeft  fon  of  A.^  for  his  life.  This  was 
held  to  be  a  contingent  remainder  in  £.,  being  created 
by  the  iame  deed  as  the  particular  eftate.  But  though 
it  did  not  appear  ip  t;he  cafe,  yet  it  alterwards  appear- 
ing upon  examination  th^^,  by  a  former  deed,  M •  had 
^  eftate  for  life,  Lord  Half  faid  the  remainder  fhould 
not  be  contingent ;  but  the  mentioning  that  the  com- 
mencement thereof  fliould  be  ^er  the  death  of  Af.,  was 
pnly  exprefling  when  J3.  fhould  take  the  profits  in  pof- 
feiEon,  and  did  not  make  a  contingency ;  this  not  being 
^  ren^ainder  created  by  that  deed,  but  a  conveyance  of 
the  then  fubfifting  reverfion  or  remainder  expectant  dq 
tjie  dci^th  of  M^ 

§  27,   In  a  modern  cafe,  where  a  perfon  having   Doe  ▼. 
jgranted  an  eftate  to  his  eldeft  fon  for  his  life,  afterwards   OougVls^  " 

by  his  will  reciting  4hat  he  had  fettled  that  eftate  upon  I 

his  eldeft  fon  for  h|s  life,  proceeded  in  thefe  words : —  ^ 

^*  My  ^ 


1 


33* 


€€ 


Title  ZVL    Remmnder.    Cb.  B.  S  tj. 

My  vnU  is,  and  I  do  hereby^  from  and  after  hig  de- 
^  ceafe,  give  and  devife  the  iame  to  the  heirs  male  of 
^  hig  body  begotten ;  and  in  default  of  fuch  iflue,  to 
^  the  ufe  and  behoof  of  my  fecond,  thirds  fourth,  and 
^  fifth  fons,  feverally,  fucceffively,  and  in  remainder, 
^  and  of  the  fereral  heirs  male  of  the  body  of  my 
«  fons/*  t5fc. 


The  court  held  that  the  limitation  to  the  hdrs  male 
of  the  body  of  the  eldeft  fon  was  not  a  contingent 
remamder* 


XTTLE 


(    Hi    ) 
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CHAP.  IV. 

( Contingent  Remainder  Jhwld 


f  I*  JCoAilngintlMidaiderihti/l 
.    «yf  during  tie  CoH^nu^ 
once   of  the  particular 
Efiate. 
7*  Aveftedltemmndernu^take 
^M%  ihmtgh  thtfttetdAng 
.  Efiate  be  MetOed. 
9*  Pofibumous  Children  taie  as 
y  beta* 


15.  ARenumdert^yve/laithe 

Infiaai  tie  fartieular  Mf' 

tote  determmes* 
iS.  A  Remamder  may  fad  me  ta 

one,  and  take  efiS  at  to 

another^ 
at.  A  Remaindermen  taie  ^Ut 

infonUf  thougo  not  in  all* 


Se£Uon  i. 


w 


E  are  now  to  confider  the  time  at  which  it  is  re>  a  contingent 
quifite  a  contingent  remainder  fhould  veft  in  Q^uJi'^ft^ 
interefl:.  that  is,  at  what  period^  with  refped  to  the  during  the 

.  continuance 

duration  of  the  precedmg  eltate^  the  contmgency  upon  of  the jwrti- 
which  fuch  remainder  is  limited  to  take  eflfisft,  ought  ^^^  ^' 
to  happen. 

5  2.  It  is  not  only  neceflary  that  a  vefted  legal  fnee- 
hold  eftate  fhould  precede  a  freehold  contingent  re- 
mainder^  but  fome  fuch  preceding  freehold  eftate  muft 
fubfift  and  endure,  until  the  time  when  the  contingent 
remainder  vefts,  that  is,  until  the  contingency  comes, 
topafs:  for  it  is  a  general  rule,  that  every  rmainder 
muft  veft,  either  during  the  partieolar  eftat^  or  dfe 
at  the  very  inftant  dkt  detenninafion*    So  tiia^  if  »  Flov.  15. 

leafe 
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leafe  be  made  to  A.  for  life^  and,  after  the  death  of 
^.,  and  one  day  after,  the  land  to  remain  to  B.  for 
life,  this  remainder  to  B.  is  void ;  becanfe  it  cannot 
take  effeA  immediately  upon  the  determination  of  the 
preceding  eflate* 

S  3«  This  rule  was  originally  founded  on  feudal 
piinciples,  and  was  intended  to  avoid  the  inconvetli^ 
encies  which  might  arife  by  admitting  an  interval, 
when  there  fhould  be  no  tenant  of  the  freehold,  to 
do  the  fervices  to  the  lord,  or  anfwer  to  ftranger's 
pracipe^  as  well  as  to  preferve  an  uninteitupted  coH- 
neftion  |^tween  the  particular  eftate  and  the  remain^ 
der;  which,  in  the  confideration  of  law,  are  but 
feveral  parts  of  one  whole  eftate. 

I  Inft«378tf«       S  4-  If>  therefore,  a  leafe  for  life  be  made,  with 

remainder  to  the  right  heirs  of  J.  5.,  this  remaindef 
will  never  veft,  if  the  tenant  For  life  dies  before  J.  S. ; 
for,  in  that  cafe,  the  particular  eflate  determines  beforel 
thef  contingency  comes  to  pafs,  on  which  the  remaim 
der  is  limited  to  take  eflfeft,  that  is,  the  death  of  y.  S.f 
for  ftemo  eji  hares  mxentis% 

Jenk.  248.^  5  5*  ^9  where  A*  feifed  of  lands  In  fee,  makes'  ai 

J  Roll*.  Ab.      ^^^^  ^*^^  y^^^  ^^  -^'j  remainder  in  tail  to  C^  remain-* 
418.  (Lp.4)   icr  to  the  right  heirs  of  A,  in  this  cafe,  B.  has  no^ 

thing  in  the  fee ;  but  it  is  a  contingent  remainder  ta 
Hs  heir,  for  B.  did  not  take  the  freehold.  If  C.  die^ 
without  iflue  In  the  life-time  of  B.  the  remainder  be^ 
comes  void ;  for  the  foundation  and  fupport  of  this 
ipomingeiit  remainder  fails^  becaufe  it  ought  te>  have  a 

^eebol4 
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freehold  to  fupport  It  ^hen  the  remainder  falls  out : 
but,  by  C's.  death  -without  iflue,  liying  J5.,  the  free- 
hold is  expired  before  B.  can  have  an  heir,  and  there- 
lore  the  remainder  will  never  take  effed. 

§  6.  A  teftator  devifed  to  his  wife  for  life,  remain-   Doe  ▼• 
der  to  £.  his  fon  for  99  years,  if  he  fliould  fo  long   ^7^^ '». 
live,  and,  after  the  deceafes  of  the  wife  and  E.  his  fon,   7^3* 
to  the  heirs  of  the  body  of  the  faid  £.,  but  not  to  de- 
fcend  entirely  unto  £'s.  eldeft  fon,  but  that  E.  might 
appoint  the  fame  to  all  his  children  living  at  his  death  ; 
and,  in  default  of  appointment,  then  to  his  fons  as 
tenants  in  common  in  tail,  remainder  to  his  daughters^ 
remainder  oven     The  mother  died  in  the  life-time  of 
E.  the  fon,  and  it  was  held,  that  the  limitation  to  the 
ilfue  of  £.,  being  a  contingent  remainder,  failed  by  the 
death  of  the  mother,  (who  had  the  only  preceding 
eltate  of  freehold),  in  £'s«  life-time,  for  want  of  ^ 
continuing  particular  eftate  of  freehold  to  fupport  it* 


§  y.  There  are  feme  few  inftances  of  veiled  remain*  a  tcftcd 

ders  taking  effeft,  though  the  preceding  eftate  be  de-  R«™»n<icf 

feated  ;  as,  where  the  leflbr  difleifes  A*  his  leffee  for  fed  though 

life,  and  makes  a  leafe  to  B.  for  the  life  of  A.  remain-  EitsSTbc  dc? 

der  to  C.  in  fee :    here,  though  A.  enters  and  defeats  ^«*^«^* 

the  eftate  for  life,  the  remainder  to  C.  is  good  j  for,  *  ^*'  ^5^  *• 
having  been  once  vefted  by  a  good  title,  it  would  be 
unreafonable  that  the  leflbr  fhould  have  it  againft  his 
own  livery. 

S  8-  So,  if  a  leafe  be  made  to  an  infant  for  life,   id. 
with  a  remainder  pvfr^  if  the  iufant,  at  his  full  age, 

difagree 


356  fhleZth   i^ehuOmh  t3BiU,^%-^tU 

difagree  to  the  dUte  for  life,  yet  thfc  remainder  U 
good^  having  bnce  bett  veiled  by  a  good  title. 

Poftnmous  S  9*  ^  confequMcf!  of  thefe  principles^  lirhete  an 

SS^^M  V''  cftate  was  limited  to  A.  for  life,  remainder  to  his  firft 
^^^'  and  other  fons  in  tail,  a  pofthumous  fon  of  A.  could 

hot  take*  It  Was^  therefor^,  the  ancient  pradice,  in 
fettlements  6n  unborn  fon^,  to  infett  a  remainder  to 
Booth's  Op.  the  intended  wife,  et^ni  at  the  death  of  the  hulband^ 
*?•  ^  •  jjij  jjg|,  affigns,  till  the  birth  of  on*  or  more  pofthu^ 
mous  fons,  and,  from  and  after  the  birth  of  any  fucb 
pofthumous  fons,  to  eveiy  of  diem  fucceffively  in 
tail. 

Rccvc  T.  %  to.  John  Long  devifed  lands  to  his  nephew  Henry 

JL^OOCTf 

Salk.  2S7.       for  life,  remainder  to  his  firft  and  other  fons  in  tail 

male,  remainder  to  his  nephew  Richard  for  life,  ^€0 
Henry  died  without  iflue,  leaving  his  wife  enficnf  with 
a  fon.  Richard  entered  as  in  his  remainder,  and,  af« 
terwarda,  the  pofthumous  fon  was  bom,  and  his  guar" 
dian  Entered  upon  Richard.  And  it  was  held,  that 
nothing  vefted  in  the  pofthumous  fon,  becaufe  a  con« 
tingent  remainder  mnft  veft  during  the  particular  dlatei 
or  at  the  momdit  of  its  determination. 

On  an  appeal  to  the  Houfe  of  Lords,  this  judgment 
was  reverfed  againft  the  opinion  of  all  the  Judges,  who 
were  much  diffatisfied  with  the  reverfalv 

$11.  The  hardfhip  of  this  cafe,  and  the  di^content- 

of  the  Judges  upon  the  determination  of  the  Lords, 

produced  the  ftatute  10  and  ri  WilliaM  3*  e»  i6.y 

which 
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\irhich  enafts,  "  That  ^here  any  eftate  is  of  Ihall,  by 
*^  any  marriage  or  other  fettlement,  be  limited  in  re^ 
^^  mainder  to,  or  to  the  ufe  o£  the  firft  and  other  foa 
*•  or  fons  of  the  body  of  any  perfon>  with  any  remain<^ 
•*  der  or  remainders  over  to,  or  to  the  ufe  of  any  other 
^  perfon  or  perfons,  or  in  remainder  to  the  ufe  of  a 
<^  daughter  or  daughters,  with  any  remainder  or  re^ 
mainders  to  any  other  peribn  or  peribns,  that  any 
fon  or  fons,  daughter  or  daughters  of  fuch  perfon 
•*  or  peribns  that  (hall  be  bom  after  the  deceafe  of  his, 
^  her,  or  their  father,  ihall  and  may  by  virtue  of  fiich 
'^  fettlement,  take  fuch  eflate  fo  limited  to  the  firft  and 
^  other  fons,  or  to  the  daughter  or  daughters,  in  the 
^*  fame  manner  as  if  bom  in  the  life-time  of  his,  her, 
«  or  their  father." 

§  I  a.  Mr.  Butler^  in  his  notes  on  the  firft  Injiiitae^  298  h. 
obferves,  that  it  is  fingular  this  ftatute  does  not  ex* 
prefsly  mendon  limitations  or  devifes  made  by  wills. 
There  is  a  tradition,  (fays  he),  that,  as  the  cafe  of 
Reeve  v»  Long  arofe  upon  a  will,  the  Lords  confidered 
the  law  to  be  fettled  by  their  determination  in  that  cafe, 
and  were  unwilling  to  make  any  exprefs  mention  of 
limitadons  or  devifes  made  in  wills,  lead  it  fhould  ap« 
pear  to  call  in  queftion  the  authority  or  propriety  of 
their  determination.     Befides,  the  words  of  the  zBc 
may  be  conftraed,  without  much  violence,  to  comprize   b.jH.  jj,  f . 
fettlements  of  eftates  made  by  wills,  as  well  as  fetde*  ^35- 
ments  of  eftates  made  by  deeds. 

$  13.  'A  pofthumous  child,  bom  after  the  next  rent 

day  had  incurred  fubfequent  to  the  death  of  his  fa- 

Vol.  n.  Z  ther. 
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thc^,  is  entitled,  under  the  ftatute  10  and  i  i  Wm.  3«, 
to  the  intermediate  profits  of  the  lands  fettled,  as  well 
as  to  the  lands  themfelves. 

Baflei  ▼.  5  14.  A  bill  was  brought  by  Bi^et  an  infimt  againft 

Ab.^87.  "^  ^^  uncle,  to  have  air  account  of  the  real  and  perfonal 
3Atk.203.      eftate  of  his  father:   upon  which,  feveral  queftions 

arofe.    The  firft  related  to  the  real  eftate,  and  was 

this. 

y.  P.  Bajfetj  hxhtt  of  the  infant,  fettled  the  bulk 
of  his  eftate  in  marriage  to  himfelf  for  life,  remainder 
to  truftees  to  preferve  contingent  remainders,  remain- 
der to  the  wife  for  life,  remainder  to  his  firft  and  other 
fom  for  life  J  remainder  to  his  brother  for  life,  who  was 
the  defendant*  Bajfet  the  father  diedj  his  wife  frive* 
ment  et^ent.  Bqffet  the  uncle  entered.  Eight  months 
after,  the  fon  was  bom,  and  entered  upon  his  uncle. 
And  the  queftion  was,  who  fliould  have  the  interme- 
diate profits  from  the  death  of  tl^  father  to  the  birth 
the  fon. 

Lord  Hardwicke. — ^As  to  this  point,  it  muft  depend 
upon  (he  conftrudion  of  the  ftatute  i  o  and  1 1  Wm.  3. 
c.  16. ;  and,  as  to  that,  it  muft  be  confidered  what 
was  the  mifchief  intended  to  be  remedied,  and  what 
remedy  the  legiflature  have  applied.  Now,  the  de- 
fendants fay,  nothing  was  intended  to  be  remedied  but 
the  vefting  of  the  remainder,  which,  they  fay,  was  the 
only  evil  complained  of  in  the  cafe  of  Reeves  v..  Long 
in  the  Houfe  of  Lords,  which  was  the  foundation  and 
occafion  of  that  a£t ;  but  I  am  of  opinion,  this  was  not 

the 
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the  fingle  mifchief  that  was  intended  to  be  prevented, 
but  the  whole  evil.    And  they  meant  not  only  to  give 
poflhumous  children' power  to  enter,  but  to  take  the 
profits  alfo,  according  to  the  intention  of  perfons  mak- 
ing fettlements,  and  wills  too,  of  this  kind ;  and  this 
appears  both  from  the  title,  preamble,  and  provifion  of 
the  ftatute,  and  the  words  are  fo  plain,  that,  to  put  any 
other  conftrudion  upon  them,  would  be  to  repeal  the 
aA,  which  fays,  ^^  fuch  pofthumous  child  (hall  take 
^^  in  fuch  manner  as  if  bom  in  the  life  of  his  father." 
But  it  was  faid  by  the  defendants  counfel,  that  the 
words  take,  ^c.  meant  only  that  he  fhould  take  the 
remainder  in  fuch  manner  as  heirs  at  law  by  defcent 
take,  who  have  not  intermediate  profits,  and  that  this 
being  a  new  law,  ought  to  be  confidered  according  to 
the  rules  of  common  law,  in  fimilar  cafes }  and  it  is 
true,  it  is  a  ufual  manner  of  conftruing  new  ads  ac- 
cording to  the  old  rules,  but  to  do .  fo  in  this  cafe, 
would  be  repugnant  to  the  words  of  the  ad  ;  for  heirs 
by  defcent  do  not  take  as  if  bom  in  the  life  of  their 
father ;  but  the  addition  of  thefe  words  in  the  ad, 
^'  although  no  tmftees  to  preferve  contmgent  remain- 
^^  ders,"  clears  this  of  all  objedions,  and  as,  before 
that  ad,  all  accurate  conveyancers  inferted  fuch  limita* 
tions,  fo,  fince,  they  have  left  them  out,  which  plainly 
ihews  their  fenfe  of  the  flati:tfe.    But  the  objedions  on 
the  part  of  the  defendant  are  thefe,  that  there  muft  be 
fome  tenant  to  the  freehold,  fome  body  to  anfwer  the 
precipes  of  ftrangers,  and  this  can  be  nobody  but  the 
uncle.    As  to  this,  I  do  not  know  whether  it  is  mate- 
rial  for  me  to  confider  it,  becaufe  I  can  get  at  it  in  an* 

Z  2  other 
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other  ixray ;  but  judges,  in  fuch  cafes,  muft  mould  and 
frame  fuch  eilaies  as  are  agreeable  to  the  phin  inten- 
tion of  the  legiflature*  It  may  wft  in  the  uncle,  and 
deveft  upon  the  birth  of  a  fon  bj  relation,  and  this  is 
agreeable  to  the  conflrudion  of  law  in  other  inftances^ 
as  in  the  cafe  of  inrolment  of  deeds  ;  here,  though  a 
perfon  has  no  title  till  inrolment,  yet,  fr<»n  the  inrok 
ment,  he  is  in  from  the  time  of  the  execution  of  the 
deed.  As  to  the  objection,  that  there  is  no  legal  re- 
medy for  the  profits  againil  the  uncle^  I  think,  if  my 
conftru£lion  of  the  ad  is  right,  the  fon  might  bring 
an  ejedment,  and  lay  his  demife  to  the  time  of  the 
death  of  his  father,  and  every  body  would  be  eftopped 
to  fay  that  he  was  not  bom  in  the  life  of  his  father ; 
for  how  could  the  defendant  take  the  objefHon  ?  not 
till  he  had  entered  into  the  common  rule ;  and,  though 
it  is  at  the  plaintiff's  peril,  if  he  lays  his  demife  before 
his  title  accrued,  yet,  if  my  conftru&ion  is  right,  his 
title  did  accrue,  and  it  would  be  immaterial  whether 
he  could  or  could  not  in  fa61:  make  fuch  demife,  be- 
caufe  fuch  demifes  are  only  looked  upon  as  matters  of 
form,  and  not  resl,  for  infants  make  fuch  demifes 
every  day.  But,  fuppofe  this  point  of  law  was  other- 
wife,  I  am  of  opinion,  this  court  would  make  the  imcle 
a  truftee  for  the  infant,  and  that  fec!ms  to  me  to  be  the 
meaning  of  the  ad:  of  parliament ;  and,  though  it  ia 
natural  to  purfae  legal  remedies,  where  fuch  are  to  be 
had,  yet  that  is  no  reafoh,  if  they  are  not  to  be  had, 
why  remedies  fhouid  not  be  enforced  he/e.  I  am^ 
therefore,  of  opinion,  the  intermediate  profits  of  the 
fettled  eftate  muft  go  to  the  in&nt. 

S  ^  5-  But 
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S  1 5«  But  although  no  interval  is  admitted  between  A  Kemaindet 
the  determination  of  the  particular  eftate,  and  the  yeft^  th^inOant 
inc:  of  the  remainder,  yet  a  remainder  may  be  fo  li-   t^f  particular 

£  It  ate  4et^r« 

mitedy  as  not  to  veft  until  the  very  infhnt  on  which  mwz. 
the  particular  eftate  determines. 

$  16.  Thus,  if  an  eftate  be  limited  to  B.  during  the 
life  of  A*^  remainder  to  the  heirs  of  the  body  of  A^ 
this  is  good ;  though  fuch  remainder  cannot  veft  till 
the  very  inflant  the  particular  eftate  determines, 

§  17*  So,  if  land  be  given  to  A.  and  B.  during   c  Infi.  %^^h. 
their  joint  lives^  remainder  to  the  right  heirs  of  him 
who  fliall  die  firft,  this  renufoder  will  be  good,  though 
it  cannot  vefl:  before  the  determination  of  the  particu* 
}af  eftate* 

§18.  From  the  principle,  that  a  contingent  remain*  A  Remainder 
dcr  muft  veft  at  or  before  the  determination  of  the  on^aad  u2 
particular  eftate,  it  follows,  that  an  eftate  limited  on  ^^^^  ^  ^^ 

.  r  •!  «      1        ^  A    anotncr. 

a  contingency,  may  fail  as  to  one  part,  and  take  effea  p  ^ 

as  to  another,  wherever  the  preceding  eftate  is  in  feve* 
ral  perfons,  in  common  or  in  feveralty ;  for  the  par* 
ticular  tenant  of  one  part  may  die  before  the  contin* 
gency,  and  the  particular  tenant  of  another  part  may 
furvive  it, 

$  19.   A  feme  covert  and  a  ftranger  being  joint  L,nev. 

tenants  for  life  of  copyhold  lands,  with  remainder  to  f  r^u'rc  . 

the  heirs  of  the  body  of  baron  and  feme ;  the  ftranger  23^-  3'7' 

furrendered  his  moiety  to  the  baron  and  feme,  and  ^^  ' 

Z  3  afterwards 
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afterwards  the  baron  furrendered  the  whok  to  j^^  in 
fee.  The  feme  died,  leavmg  iflue,  and  afterwards  the 
baron  died. 

The  queftion  was,  whether  the  remainder  to  the 
heirs  of  the  body  of  the  baron  and  feme  veiled  in  the 
liTue  ?  And  it  was  adjudged,  that  when  the  ftranger 
conveyed  his  moiety  to  the  baron,  the  jointure 
between  the  ftranger  and  feme  covert  was  fevered; 
and  when  the  baron  conveyed  the  whole  to  B.y  B.  took 
an  eft  ate  in  one  moiety  for  the  life  of  the  feme,  (de- 
feafible  by  her  on  the  death  of  her  hufband),  and  in  the 
other  moiety  for  the  life  of  the  ftranger ;  therefore, 
upon  the  death  of  the  feme,  the  eftate  in  the  firft  moiety 
was  determined ;  at  which  time  the  remainder,  as  to 
that  moiety,  ought  to  have  vefted,  which  it  could  not 
do,  becaufe  the  perfon  to  take  it  was  to  be  the  heir  of 
the  bodies  of  both  baron  and  feme ;  but  that  it  was 
impoflible  during  the  life  of  the  baron,  for  nemo  eft 
bares  viventis ;  and,  therefore,  aa  the  remainder  could 
not  veft  at  the  determination  of  the  preceding  eftate,  it 
fhould  never  veft  at  ^11,  as  to  that  moiety.  In  this  caf^ 
it  appears  that  the  remainder  failed  as  to  on^  moiety. 

Glib.  Tea.  §  20.    Gilbert^  in  his  Treatife  of  Tenures j  feems  noi 

*^**  to  approve  of  the  refolution  in  the  above  cafe ;  for,  by 

conftruing  the  limitation  to  the  heirs  of  the  body  of  the 
hufband  and  wife,  a  contingent  remainder ;  he  i&ys,  we 
fuppofe  a  deed  made  and  an  eftate  given,  where,  at 
the  very  firft,  it  appeared  that  for  one  moiety  the  deed 
and  eftate  qoyld  have  no  maimer  pf  cffe£l,  unlefs  thp 

hufband 
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liu(band  and  wife  died  at  one  inftant  of  time.    But 

this  feems  to  be  a  miftake ;  for  the  original  limitation 

did .  not  involve  any  fuch  inconfiftency ;  the  inconve^ 

nience  arofe  from  the  fubfequent  ads.     The  joint 

eftate  for  life  might  have  continued  unfevered  between 

the  wife  and  the  flranger ;  and  on  the  death  of  the  fur^ 

vivor,    there  might  have  been  an  heir  of  the  bodies 

of  the  hufband  and  wife  capable  of  taking  when  the 

preceding  eftate  determined,  if  both  hufband  and  wife 

had  died  in  the  life-time  of  the  ftranger,  or  if  both 

hufband  and  ftranger  had  died  in  the  life-time  of  the 

wife.     Gilbert  alfo  refers  to  a  cafe  in  Leonard^  of  a  fur-,  vide  3 Leon. 

render  to  the  ufe  of  the  wife  for  life,  remainder  to  the  ^ 

ufe  of  the  right  heirs  of  the  hufband  and  wife,  where 

the  juftices  were  of  opinion,  that  the  remainder  was 

executed  for  a  moiety  in  the  wife ;  but  that  ^i^as  not 

only  fuperfeded  by  the  contrary  dedfion  in  Lane  and 

Pannelj  but  was  contrary  to  the  preceding  cafe  in 

Dyer^  99.  2RolLAb./^i6,  Dalisj%o.  pi.  8.  dted  aLeon. 

102.  as  well  as  to  the  dodrine  of  the  latter  cafes« 

§  21.  A  contingent  remainder  may  tak^  efl^d  in  ^  Remainder 
fome,  and  not  in  all  the  perfons  to  whom  it  was  limited,.  ™?y  5*^^  ^^" 

r  *^«  »n  fomc 

according  as  fome  may  come  in  ejfe  before  the  deter-'  though  not 
minition  of  the  particular  eftate,  and  others  not.  ^  ^  '     ^ 

^  Fearne,  460. 

5  22.  'Thus,  if  a  limitation  be  to  A.  for  life,  remain-  Comb.  467. 
der  to  the  right  heirs  of  J.  and  K. :  here,  if  J.  happen  *  ^*'  9^- 
to  die  before  A.^  and  K.  to  furvive  A.^  the  heirs  of  the 
firft  may  take,  but  thofe  of  the  latter,  it  feems,  will  be 
for  ever  excluded  j  for  the  heirs  of  J.  are  in  eJfe  at  the 

Z  4  determination 
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dktenxusatioA  of  the  preceding  eitate^  but  not  the  hcirg 
ef  K.  vho  18  then  living, 

S  2  j«  This  do^rine,  however,  feems  confined  to 
liiiatations  at  common  ]»w,  and  not  to  eictend  to  eftates 
oeated  by  v»y  of  devife, 

S  94«  Thus»  in  the  cafe  of  Doe  v.  Perryu^  which  has 
Ch.  I.  r.4S«    i^en  sdready  flal6d>  the  daughter  had  no  child  at  the 

teftator*8  death,  but  afterwards  had  three  by  her  faid 
hu(band,  who  died  in  their  parent's  lifetime.  One 
point  contended  for  was,  th?^  the  limitation  being  to 
the  children  in  fee,  was  contingent  till  the  death  of  the 
mother ;  a^^  therefore,  the  remainder  over  took  effed; 
cm  her  leaving  no  child.  But  it  was  held,  that  the  fee 
veAed  io  the  chil4  firft  born,  and  afterwards  opened  an4 
let  in  thofe  bom  at  fubfequenf  periods. 

fame,  4fi4.        If  there  be  no  particular  eiUte  in  eje^  npr  aay  pre* 

fent  right  of  entry,  when  the  conting^cy  happens, 
although  the  particular  eftate  be  afterwards  replaced 
and  reftored»  yet  will  the  remainder  never  arife.  Only 
it  feqns  that  the  revcrfal  of  a  fine  by  a£t  of  parliament 
wiE  reftore  a  contingent  remainder  deftroyed  by  th^t 

lafia.  di.  5.     fine }  tbough  a  severial  fat  error  vill  not. 
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TITLE  XVt 


REMAINDER. 


CHAP.V. 
Of  Remainders  limited  by  way  cflJ/e  and  ContingeattJ/et. 


i  I.  Remmndert  SmiteJ  hj  Way 

($•  There  wujt  he  a  particular 
Efiate  to  fufport  the  Re*^ 
^winder. 


II.  liemakderehyU^ay  of  Ufe 
wB  dev^  tnfeevot  ^ 
Perfinu  hecommg  eaiitlei* 

15.  Contingent  Ufee, 

17.  Sprmgtag  UJet. 

14.  SUfSng  Ufee. 


SeAion  i. 

T%  EMAINDERS,  whether  veiled  or  ccuitttigent,  may  Remaindeqt 
*     be  limited  by  way  <rf  ufe,  as  well  as  by  convey,  Way  of  uic. 
^nces  which  derive  their  effed  ftcm  tbe  commoa  law; 
^d  remainders  are  now  ttfually  cicated  by  conveyances 
loufes. 


%  a.  Thus,  if  a  perfen  covenants  to  ftand  ieifed  to  Wcgg  t. 
tbe  ofe  of  ^.  for  life,  remainder  to  his  firft  and  oAer  ^  RoUL*  Ab. 
fons  in  tail,  (A.  having  no  fians  at  the  time),  remainder  7^s;* 
to  B.  in  tsol,  remainder  to  the  covenanicMr  in  fee,  a  u£e  Heyn  ▼•  va^ 
Immediately  arifes  out  of  the  feifin  of  the  eoivnantor  to  !!?'  1.  ^' 

^  Vide  Tit. IX. 

A.  for  life,  and  to  B,  in  tail ;  which  are  immediately  ch.  3.  L  7. 
»ecuted  by  the  ftatute  ay.  Hen.  S.  c.  10,  becaufe  in 
this  cafe  there  ar^  perfons  feifed  to  a  ufe,  a  cejiuique 
pfe,  and  a  ufe  in  ejfe ;  but  with  refpeft  to  the  contingent 

ufes 
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ufes  limited  to  the  firft  and  other  fons  of  A.^  they  can* 
not  polfibly  be  executed,  becaufe  tliere  are  no  ce/iuis 
que  ufe  in  ejfe*  The  moment  A.  has  a  fon,  a  ufe  in 
tail  arifes  to  him  out  of  the  feifin  of  the  covenantor, 
who  has  the  reverfion  in  fee  of  the  legal  eftate  in  him ; 
and  the  ftatute  executes  the  legal  eftate  to  fuch  firft 
fon,  who  becomes  tenant  in  tail  in  remainder  of  the 
legal  eftate,  expeOant  on  the  determination  of  4%%  life 
eftate. 

$  3.  When  the  conveyance  operates  by  tranfmu- 
tation  of  pofleflion,  as  in  the  cafe  of  a  fine,  recovery, 
or  releafe  to  ufes,  other  principles  have  been  adopted 
to  fupport  contingent  remainders  limited  in  this 
manner. 

Thus,  if  lands  are  conveyed  to  truftees  and  their 
hdrs  by  fine,  recovery,  or  releafe,  and  it  is  declared 
that  thefe  aflurances  (hall  enure  to  the  ufe  of  A.  for 
life,  remainder  to  his  firft  and  other  fons  in  Itail,  {A. 
having  no  fons  at  the  time),  remainder  to  B.  in  fee; 
in  this  cafe  the  ufe  for  life  limited  to  A.^  and  the  ufe 
in  remainder  limited  to  j8.,  are  immediately  executed 
by  the  ftatute,  and  converted  into  legal  eftates }  becaufe 
there  are  perfons  feifed  to  a  ufe,  a  cejiuique  ufe,  and  a 
ufe  in  ejfe.  But  with  refpeft  to  the  contingent  ufes 
limited  to  the  firft  and  other  fons  of  A.^  they  cannot 
poflibly  be  executed,  becaufe  there  is  no  cefiuique  ufe 
in  eJfe.  Whenever  A.  has  a  fon,  then  there  is  a 
'  c^uique  ufe  in  eJfe ;  ^  ufe  therefore  vefts  in  fuch  fon 
in  tail,  and  the  ftatute  transfers  the  legal  eftate  tq 

that  ufe. 

§  4.  But 
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§  4.  But  38  no  ufe  can  be  executed  by  the  ftatute,   |  Rep.  t^o. 
unlefs  there  is  fome  perfon  feifed  to  fuch  ufe,  it  was 
much  doubted  in  Cbudleigb^s  cafe,  which  was  the  fird 
that  arofe  on  this  point,  out  of  what  feifin  the  ufo 
arofe  to  the  firft  fon  of  J.  at  the  dme  of  his  birth. 
Some  of  the  Judges  held,  that  the  firft  feifin  of  the 
feoffees,  was  fufficient  to  feed  all  the  future  and  con* 
tingent  ufes,  which  were  in  abeyance  until  the  con* 
tingency  happened  on  which  they  were  to  arife ;  and^ 
therefore,  that  they  might  be  deftroyed  by  the  aliena- 
tion of  the  tenant  for  life.'    The  majority  of  the  Judges 
were,  however,  of  opinion,  that,  until  ufes  are  exe- 
cuted, they  remain  as  they  were  before  the  ftatute; 
and  that,  upon  a  conveyance  to  ufes,  tfa^re  is  no  adnal 
feifin  left  in  the  feoffees,  but  that,  as  to  all  ufes  in  ejfe^ 
and  which  veft  immediately,  the  feifin  is  prefently  trans- 
ferred to  the  cefimqw  ufe  \  and,  as  to  the  contingent  2  Rep.  \i^l^ 
ufes,  there  is  no  prefent  feifin  exifting  anywhere.     But    ^37  <^ 
as  the  ftatute  of  ufes  transfers  the  pofleffion  in  the   y. .  ^    . 
iame  manner,  and  to  the  lame  extent,  as  the  ufes  are  ▼•  Cotton, 
limited,  there  remains  a  poffibility  of  a  feifin  in  the 
feoffees  or  releafees,  or,   as  Dyer  has  exprefled  it,   340^, 
^^  adbiu:  femanet  quadam  fcintilla  juris ^  et  tituli  quq/i  . 
♦V  medium  quidj  inter  utrofquejlatusj  fcilicet  ilia  poffibi'- 
<^  Htasfuturi  ufus.  emergeTttis  ;  etjit;  interejfe  et  titulus^ 
^^  et  non  tantum  nuda  au^oritof^  feu  ptejios  remanetJ* 

This  pofSbility  of  entiy  ox  fcintiUa  jurisy  was  deemed 
fuflicient  to  fupport  the  contingent  ufes  when  they  came 
in  in  ejfe^  and  takes  effe&  when  thefe  contingencies 
(uppen,  on  i^hi^  the  ufes  are  limited  to  arife,  fo  as 

then 
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ihen  to  give  the  feoffees  a  fuffident  feifin  to  fenre  thofe 
ufesy  that  they  may  be  executed  by  the  ftatute. 

%  5.  The  abfolute  neceifity  of  fuppofing  fome  per«- 
fon  to  be  feifed  to  a  ufe  before  it  can  be  executed'  \rf 
the  ftatttte,  was  the  reafon  of  adopting  the  dofbme  oi 
apoffibility  of  entry  or  fdntilla  juris  in  the  releafees. 
The  framers  of  the  ftatute  of  ufes  do  not  appear  to 
have  had  c<Mitmgent  ufes  in  contemplation^  when  they 
penned  the  ad,  otherwife  they  would  probably  have 
inferted  fome  claufe  refpefling  them ;  and  when  a  cafe 
of  ccmtingent  ufes  arofe,  they  found  themfelves  under 
the  abfolute  neceility  of  recurring  to  this  fiftion,  in 
order  to  ivtypott  contingent  ules :  for^  if  the  Judges 
had  not  adopted  this  dofhine^  they  muft  have  allowed 
the  feifin  of  the  laft  uJUaqut  ufe  to  have  been  fufBcient 
to  fupport  a  contingent  uie,  ^en  it  came  in  ejfe^  which 
would  be  raffing  an  ufe  upon  an  ufe ;  or  elfe  they  muft 
hsve  determined^  that  the  land  Ihould  remain  for  ever 
liable  to  the  ufes  to  which  it  was  conveyed,  into  whofe 
hands  feever  it  might  come^  which  would  be  a  bar  to 
the  free  alienation  of  property,  and  might  tend  to  ere* 
ate  a  perpetuity. 

There  noft         %^.  The  rule  refpe&ing  an  eftate  necefiary  to  fup« 

cBtv^Eftatc     P^^  ^  contingent  remainder  holds  equally  in  the  Kmi- 

tofopf^the  tation  of  contingent  remainders  by  way  of  ufe,  as  by 

^        '     common  hw  conveyances;  for  sdthough,  before  the 

ftatute  of  ufes,  a  feoffment  to  the  ufe  of  A.  for  years, 

remainder  in  contingency,  would  have  been  good,  be* 

caufe  the  feoffees  remained  tenants  of  the  legal  free* 

hold; 
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hold;  buty  fince  that  ftatute,  it  is  otherwife,  for  no 
eltate  remains  in  the  feoffees  or  releafees  to  ufes. 

S  7.  A  pcrfon  conveyed  by  leafe  and  releafe  to  tnif- 
tees  and  their  heirs,  to  the  ufe  of  himfeif  for  99  years.  Savage, 
remainder  to  the  ufe  of  truftees  for  25  years,  remain*  '  ^^ 
der  to  the  heirs  male  of  his  own  body,  remainder  to 
his  own  right  hdrs ;  the  court  held,  that  the  limitation 
to  the  heirs  male  of  the  body  of  the  releafor  was  void, 
becaufe  there  was  no  preceding  eftate  of  freehold  li- 
mited to  fupport  it. 

§  8.  Hufband  and  wife  covenanted  to  levy  a  fine  of 
the  wife's  land,  to  the  ufe  of  the  heirs  of  the  body  of  I>avics  t. 

■         •ri  •»  V       speed,  Shoir. 

the  huiband  on  the  wife  begotten,  remainder  to  the   Parl.Ca.104.. 
ufe  of  the  right  heirs  of  the  hufband.    They  had  iffue   ^^^^^^^; 
that  died  in  their  life-time,  and  afterwards  the  wife 
died,  living  the  hufband.      It  was  refolved,  tha^  the 
limitation  to  the  heirs  of  the  hufband  was  void  for 
want  of  a  preceding  eftate  of  freehold  to  fupport  it. 
For  the  hufband  could  not  take  an  eftate  for  life  by  TIl  it. 
implication,  becaufe  the  eftate  belonged  to  the  wife :   ^ 
and,  fuppofing  an  eftate  for  life  in  the  wife  by  impli- 
cation, or  refulting  ufe,  capable  of  fupporting  the  ufe 
to  the  heirs  of  the  body  of  the  hufband  on  the  \nfe, 
yet  fhe,  as  well  as  their  iiTue,  having  died  in  the  huC* 
band's  life-time,  before  the  limitation  to  his  right  heirs 
could  veft,  that  muft  have  failed  as  a  contingent  re* 
mainder,  for  want  of  a  fubfifling  particular  eftate  to 
fupport  it  at  the  time  of  his  death. 

S  9*  It  ^>pears  from  the  reafoning  in  the  preceding 
cafe^  that  where  the  grantor  takes  a  freehold  eftate  by 

a  refult- 


S50 
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a  refuldng  or  implied  ufe  arifing  from  the  fame  deed, 
it  will  fupport  a  contingent  limitation,  as  effe&ually  as 
if  an  eftate  of  freehold  had  been  eJCprefsly  limited  to 
him. 


Tit.  1 1,  ch. 4. 
2  Freem.  258. 


§10.  So,  in  the  cafe  of  Penbay  v.  Hurretlj  after 
folemn  agreement  on  the  point,  and  a  cafe  ftated  to 
the  Judges,  it  was  decreed,  that  the  eftate  for  life 
which  refulted  to  the  cognizor,  was  fufficient  to  fup- 
port the  contingent  limitation  to  his  firft  and  other 
fons* 


Remaloden 
by  Way  of 
Ufe  wiU  de- 
Tefl  in  favor 
of  Pcrfons 
becoming 
entided* 


5  II*  It  has  been  ftated,  that  a  remainder  limited 
by  a  common  law  conveyance  may  take  effed  in  fome, 
though  not  in  all.  But  where  a  contingent  remainder 
is  limited  by  way  of  ufe  to  feveral  perfons  who  do  not 
all  become  capable  at  the  fame  time,  notwithftanding 
it  vefts  in  the  perfon  firft  becoming  capable,  yet  it  will 
deveft,  as  to  the  proportions  of  the  perfons  afterwards 
becoming  capable,  before  the  determination  of  the  par« 
ticular  eftate ;  and  they  will  take  jointly,  notwithftand- 
ing the  different  times  of  veiling. 


Mathews  v. 
TefTipIc, 
Comb.  467. 
1  Ld.  Ray. 
jii. 


§  1 2.  A  conveyance  was  to  the  ufe  of  A.  the  huf- 
band  for  life,  remainder  to  the  ufe  of  B.  the  wife  for 
life,  remainder  to  all  the  iffues  female  of  their  two 
bodies,  and  the  heirs  of  the  bodies  of  fuch  iffues  fe- 
male :  A.  and  B.  had  iffue  a  daughter ;  and  it  was 
refolved  the  remainder  in  tail  to  the  iffues  female,  was 
not  fo  attached  in  that  daughter  as  not  to  be  devefted 
for  a  moiety  on  the  birth  of  another  daughter :  for 
fuch  a  limitation  being  by  way  of  ufe^  fprings  out  of 

the 
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die  eftatCy  according  to  the  capacity  of  the.perfon  in 
whom  it  18  to  veil.  And  Holt  held,  that  the  daugh- 
ters were  joint  tenants  of  the  freehold,  and  tenants  in 
common  of  the  inheritance. 

%  i\.  Lands  were  fettled  to  the  ufe  of  a  wife  for   ^^  7' 

r    t  i^       T  Martin, 

Kfe,  remainder  to  the  nfe  of  the  hufband  tor  life^  re-   4  Term  R. 
mainder  to  the  ufe  of  all  andevery  their  child  or  children  ^^' 
equally,  if  more  than  one,  as  tenants  in  common,  ^a 
fubjedt  to  a  power  of  appointment  in  the  parents*    It 
was  held,  that  the  remainder  vefted  in  the  children  01^ 
dkm  refpe&ive  births. 

$  14.  So,  where  one  devifed.  to  his  daughter  and   oat^  y. 
her  children  on  her  body  begotten^  or  to  be  begotten   ]^^J,-2. 
by  her  then  hufband,  and  their  hdrs  for  ever :  the 
daughter,  at  the  time  of  the  will,  had  one  child,  and 
others  afterwards.    It  was  held,  the  mother  and  all  the 
children  took  jointly  in  fee,  it  being  ftated,  that,  at  the 
time  of  the  will,  (he  had  a  child  which  had  been  con-   Feame,462. 
flrued  equal  to  children,  2  Vern.  106. ;  that  Co.  Lit.  g. 
was  exprefs,  that  to  J.  and  liberisfuis^  and  their  heirs, 
was  a  joint  fee  to  all ;  and  that  it  was  no  objedion, 
that  the  feveral  eftates  might  commence  at  different 
times. 

$  15.  Soon  after  the  flatute  of  ufes,  and  even  fo  Coiitiogent 
late  as  3i£/rz.,  it  was  laid  down  hy  Popham  Chief         * 
JufUce,  in  Cbudleigh^s  cafe,  that  no  limitation  of  a  ufe,    ^34^*  J|s  ^ 
which  was  contrary  to  the  rules  eflabliihed  at  common 
law,  refpe&ing  the  limitation  of  legal  eftates,  ihould 

be 


be  eaecuted  by  the  flatutei  for,  othcrwife^  all  the 
pnfchicfe  intended  to  be  remedied  by  die  aA  would  be 
continufidt  er  greater  introduced*  But  this  idea  was 
foon  dpearted  from,  and  advantage  taken  of  an  ex« 
preffion  in  the  ftatute  of  ufes,  in  order  to  fupport  fe- 
▼end  of  thofe  limitatbns  which  had  been  allowed  by 
the  Court  of  Chancery  in  dedaratbnt  of  uies,  when 
diey  were  diftinft  from  the  Iqgal  eftate. 


S  i6.  The  ftatute  of  ufes  enadb,  that  the  eftate  of 
the  hoffees  to  ufes  fliall  be  in  <ejimque  ufe  ^  after  fuch 
*^  quality,  manner,  form,  and  condition,  as  they  had 
^^  before  in  or  to  the  ufe,  confidence,  or  truft  that  \¥as 
^^  in  them/*  Now  the  Court  of  Chancery  having 
permitted  the  limitation  of  a  ufe  for  Ufe^  ot  in  tail,  to 
arife  infmura^  without  any  preceding  eftate  limited 
to  fupport  it ;  and  alfo  a  ufe  to  ch^ige  from  one  per- 
fen  to  another,  by  matter  at  fofifaSo^  though  the  firft 
ufe  were  limited  in  fee ;  the  courts  of  law,  in  procefs 
of  time,  admitted  of  limitations  of  this  kind  in  convey* 
ances  to  ufes,  and  determined  that  in  fuch  cafes  the 
ftatute  would  transfer  the  pofleiEon  to  the  clique 
ufe,  in  the  fame  quality,  form,  and  condition  as  he  had 
the  ufe. 

Springing  S  ^7«  With  rcfpeft  to  ufes  limited  to  arife  infuturo^ 

without  any  preceding  eftate  to  fupport  them,  which 
are  ufually  called  fpringing  ufes^  the  firft  cafe  in  which 
a  limitation  of  this  kind  was  allowed,  appears  to  have 
been  determined  in  lo  Eliz.  and  is  thus  reported  by 
Dyer* 
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§  18.  y.  M.9  being  feifed  of  certain  lands  in  fee^  Mutton's 
levied  a  fine  thereof,  and  by  indenture  declared  the  ufe  ^  ^^'^  ^ 
of  it  to  be  to  himfelf,  and  to  fuch  wife  and  wives  as 
the  faid  J.  M.  fliould  happen  afterwai'ds  to  marry,  by 
"whatever  names  fhe  or  they  might  be  called,  for  and 
during  their  natural  lives,  and  the  life  of  the  furvivor 
of  them,  with  divers  remainders  over ;  and,  after- 
wards, the  faid  J.  M.  took  to  wife  one  yf.,  and  then 
died.  Whether  ihe  fliould  take  any  thing  by  the  faid 
indentures  or  fine,  or  not,  was  the  queftion ;  and  by  ^ 

the  opinion  of  Wray  and  Meade^  Serjeants,  and  Plow- 
den  and  Onjlowey  Solicitors,  flie  might,  and  thereto  they 
fubfcribed  their  names.     Moore  ftates,  that  the  parties   517. 
not  being  fatisfied  with  this  determination,  the  cafe  was 
carried  into  the  Court  of  Common  Pleas,  where  it  was  . 
adjudged  in  the  fame  manner. 

§  1 9.  The  next  cafe  that  arofe  on  this  point,  was  in  WoodUff  v. 
37and38\E/f2,,  and  is  thus  reported  by  Croke*  A  Eliz.4j9. 
perfon  made  a  feoffment,  and  it  was  declared  by  inden- 
ture that  it  fliould  be  to  the  ufe  of  himfelf,  and  A.  his 
wife,  that  fliould  be  after  their  marriage,  and  of  the 
heirs  of  their  bodies,  and  he  took  A.  to  wife.  Whe- 
ther  flie  fliould  take  by  the  limitation  of  this  ufe  was 
the  quefl:ion.  Coke  Attorney  General,  contended  that 
flie  fliould  not,  for  prefently,  by  the  feoffment,  the  fee 
was  in  the  hufl)and,  by  the  poffeflion  executed  to  the 
ufe  which  he  had  before  by  the  marriage,  which  could 
not,  after  the  marriage,  be  divided,'and  made  an  eftate 
tail  in  him,  as  he  had  the  fee  in  him  until  the  mar- 
riage ;  for  it  might  have  been  that  the  marriage  had 
never  taken  efie£l,  and  that  would  have  confounded 

Vol.  U.  a  a  the 
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the  other  ufe :  and  ufes  infuturo  could  not  arife  upon 
fuch  future  zSi^^  for  then  an  ufe  would  rife  out  of  an 
ufe.  But  all  the  Juftices  held,  that  although  he  be 
feifed  in  fee  in  the  meantime,  as  in  truth  he  was,  yet, 
by  the  marriage,  the  new  ufe  fhould  arife  and  veft. 

%  zo.  It  is  faid  by  Lord  Chief  Juftice  Holt^  that  a 
feofiinent  to  the  ufe  of  A.  and  his  heirs,  to  com- 
mence  four  years  from  thence,  was  good  as  a  fpring- 
ing  ufe. 

%  a  I.  In  a  modem  cafe,  this  do£faine  was  admitted, 
and  an  eflate  of  freehold  was  allowed  to  arife  infuturo^ 
upon  a  covenant  to  ftand  feifed  to  ufes. 

§  22.  Thomas  Kir  by  bang  fdfed  in  fee  of  the  lands  in 
queftion,  executed  indentures  of  leafe  and  releafe  of 
them  to  his  brother.  The  leafe  was  made  for  a  year 
in  the  ufual  manner ;  the  releafe  witnefled,  that  for 
the  natural  love  which  Thomas  Kirby  bore  to  his  bro- 
ther, and,  in  confideration  of  100/.  paid  to  him  by 
his  brother,  the  faid  Thomas  Kirby  granted,  releafed, 
and  confirmed  to  his  brother,  (in  his  aftual  pofleflion 
then  being  by  virtue  of  the  leafe  for  a  year),  after  the 
death  of  the  faid  Thomas  Kirby^  all  that  clofe,  l^c. 
to  hold  the  fame  to  his  faid  brother,  and  the  heirs  of 
his  body. 

It  was  admitted,  that  this  conveyance  was  void  as  a 
releafe,  becaufe  it  was  a  grant  of  a  freehold  to  com- 
mence infuturo:  but  the  court  held,  that  it  fhould 
operate  as  a  covenant  to  ftand  feifed  to  ufes,  and  that 
the  eftate  fhould  veft  in  the  brother  as  a  fpringing  ufe. 

S  23.  In 
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§  33,  in  all  cafes  of  fpringing  ufes,  the  eftate  re-  ^ 
mains  in  the  original  owner  until  the  ufe  arifes ;  and 
where  there  is  no  tranfmutation  of  poffeffion,  the  fpring- 
ing ufe  arifes  out  of  the  feifin  of  the  covenantor  or 
bargainor.  But  where  there  is  a  tranfmutation  of  pof- 
feffion, the  new  ufe  arifes  out  of  the  feifin  of  the 
feoffees,  releafees,  tffc. 

§  24.  With  refped  to  ufes  limited  fo  as  to  change   ShlftlngUfes. 
by  matter  ck  poftfaSto^  which  are  ufually  called  Jhifiing 
or  fecondary  ufes^   the  following  is  the  firft  cafe  in ' 
which  the  validity  of  a  limitation  of  this  kind  was 
difcufled. 

§  25.  A  perfon  made  a  feoffment  in  fee  to  the  life  Bro.  Ab.  Til 
of  W.  and  his  heirs,  until  A.  paid  40  /•  to  W.^  and  then  pi,  ^q^ 
to  the  ufe  of  A.  and  his  heirs.  A.  paid  the  40  L  Some 
of  the  Judges  faid,  that  if  A*  entered,  he  would  be* 
come  ipfofado  feifed  in  fee ;  for  W.  being  feifed  in  fee 
by  the  ftatute  of  ufes,  Ai  would  be  able  to  deveft  that 
fee,  and  transfer  it  to  himfelf  upon  performance  of  the 
condition*  Others  were  of  opinion,  that  the  payment 
of  the  money,  and  the  entry  of  A.^  had  no  effed, 
without  an  entry  by  the  feoffees :  and  then  quactmque 
via  data^  the  entry  would  be  good,  and  A.  would  be- 
come feifed  according  to  the  terms  of  the  deed.  To 
this,  it  was  added,  that  a  ufe  might  change  from  one 
perfon  to  another  by  fome  ad  or  drciunftance  en  pojl 
foRo^  as  well  finCe  as  before  the  ftatute. 

S  a5*  A.  feifed  of  the  manor  of  i?.,  made  a  feoff-   Harwell  y. 
ment  of  it  to  the  ufe  of  truftees  and  their  heirt,  upon  ]^^'^^^ 
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condition,  that  if  they  did  not  pay  10,000  /.  in  15  days, 
then  it  fhould  be  to  the  ufe  of  the  feoffor  and  M.  hiB 
wife,  remainder  to  Thomas  their  fecond  fon  in  tail, 
with  divers  remainders  over.  The  money  w^  not  paid, 
and  it  was  refolved  that  the  ufes  arofe,  and  that,  after 
the  death  of  the  feoffor  and  his  wife,  Thomas  the  fe- 
cond fon  was  well  entitled  to  the  land. 

S  27,  It  is  obfervable,  that  thefe  cafes  were  prior  to 
that  of  Cbudleigh^  fo  that  the  doftrine  of  a  pofGbility  of 
entry,  or  fcintilla  juris ^  was  not  then  eftablifhed.  But 
fmce  Chudleigb^s  cafe,  it  is  fettled,  that  all  contingent 
ufes  muft  arife  out  of  the  feifin  of  the  covenantors, 
feoffees,  or  releafees  to  ufes,  and  not  out  of  the  feifin 

1  Rq>.  137  a,   of  any  prior  cejiuique  ufe.     Thus,  it  is  laid  down  by 

four  of  the  Judges  in  Chudleigh*%  cafe,  that  if  ^«  enfeoff 
B.  in  fee,  to  the  ufe  of  C.  and  his  heirs,  with  a  provifo, 
that  if  D.  pay  C.  100/.,  that  C.  and  his  heirs  fhall 
ftand  feifed  to  the  ufe  of  D.  and  his  heirs,  this  is  utterly 
void ;  for  the  future  ufe  ought  to  be  raifed  out  of  the 
eftate  of  the  feoffee,  and  not  out  of  the  eftate  of  the 
cejiuique  ufe. 

Kent  ▼.  %  0.^.  A.  levied  a  fine  of  the  manors  of  D.  and  5., 

^^^.^f,'^^^        and  declared  the  ufes  by  deed,  as  to  the  manor  of  D., 

2  Roll.  Ab.  \ 

792.Cro.Car.    to  the  ufe  of  B.  and  his  heirs,  and  as  to  the  manor  of 
^^  *  S.,  to  the  ufe  oi  A.  and  his  heirs,  until  B.  fliould  be 

evifted  out  of  the  manor  of  Z>.  by  the  wife  of  A.y  and 
after  fuch  evi£Uon,  to  the  ufe  of  B.  and  his  heirs,  tmcil 
he  fhould  be  fatisfied  with  the  profits  of  the  land  for 
the  damages  received  by  the  evi£tion«    This  was  held 

to 
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tb  be  a  good  cpntingent  ufc  of  the  manor  of  5ii  fo 
that  nothing  vefted  in  B.  till  an  evi£Uon. 

§  29,  A.^  who  was  tenant  for  Kfe,  and  i?.,  who  was   Spring  ▼. 
entitled  to  the  reverfion  in  fee,  covenanted  to  levy  a   i  RoIL  Ab. 
fine  to  the  ufe  of  ^., and  his  heirs,  if -R.  did  not  pay  ^'^' 
him  10  J.  on  the  loth  of  S^^/^/w^^r  following ;  and  if 
he  did  pay  it,  then  to  the  ufe  of  A.  for  life j^  remainder 
to  the  ufe  of  R.  in  fee.     It  was  held,  that  A.  had  an 
eftate  in  fee  until  R.  paid  the  10  j. 

§  30.  Mary  and  Penelope  Tannoit^  being  feifed  in  Lloyd  ▼. 
fee  as  co-heirs,  in  confideration  of  40^)0  /.  paid  to  Mary  Show.  Pari. 
hy*Rithard  Carew^  and  of  a  marriage  which  foon  af-  ^*'  '37« 
terwards  took  place  between  Penelope  and  Richard 
Carewj  the  faid  Mary  and  Penelope  conveyed  all  their 
eftates  to  truftees  and  their  heirs,  to  the  ufe  of  Richard 
Carew  for  life,  remainder  to  Penelope  for  life,  for  her 
jointure,  remainder  to  truftees  to  preferve  contingent 
remainders,  remainder  to  the  firft  and  other  fons  of 
Richard  and  Penelope  in  tail  male  fucceffivcly,  remain-^ 
der  to  the  daughters  in  tail,  with  the  ultimate  remain- 
der to  the  faid  Richard  Carew  and.  his  heirs  for  ever ; 
fubjeft  to  a  provifo,  that  if  it  fliould  happen  that  no 
iflue  of  the  faid  Richard  by  the  faid  Penelope^  fhould 
be  living  at  the  deceafeof  the  furvivor  of  them,  and 
the  heirs  of  the  faid  Penelope  fhould,  within  twelve 
months  after  the  deceafe  of  the  furvivor  of  the  faid 
Richard  and  Penelope^  dying  without  iffue  as  aforefaid, 
pay  to  the  heirs  or  affigi^s  of  the  faid  Richard  Carew 
4000/.,   that   then  the   remainder   in    fee-fimple  fo 

r 

limited  to  the  faid  Richard  Carev)  and  his  heirs  fhould 
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ceafe^  and  that  then  and  from  thenceforth  the  premifes 
ihould  remain  to  the  ufe  of  the  right  heirs  of  the  faid 
Penelope  for  ever.  It  was  refolved,  that  this  vras  a 
fliifting  ufe. 

§  31.  Mr*  Booths  in  his  opinion,  printed  at  the  end 
of  Mr.  Hilliard's  editioA  of  SbepbercTs  Touch/lone^  has 
obfervedy  that  every  modem  marriage  fcttlement  con- 
tains a  variety  of  fliifting  ufcs.  Thus,  where  the  in- 
tended  hufband,  in  confideration  of  the  marriage  and 
portion,  conveys  his  eftate  to  truftees  and  their  heirs, 
to  the  ufe  of  himfelf  and  his  heirs  iintil  the  marriage 
is  folemnized,  and,  from  the  folemnization  thereof, 
to  the  ufe  of  himfelf  for  life,  remainder  to  his  wife  for 
life,  remainder  to  truftees  to  preferve  contingent  re- 
mainders, remainder  to  his  firil  fon  and  the  heirs  male 
of  the  body  of  fuch  firft  fon,  remainder  to  all  the  other 
fons  feverally  and  fuccef&vely  in  the  fame  manner,  re- 
mainder  to  all  the  daughters  of  the  marriage  in  tail  as 
tenants  in  common,  t^c.  In  this  cafe,  the  intended  . 
hufband  is  feifed  in  fee  until  the  marriage ;  on  that 
event,  his  eflate  in  fee  ceafes,  and  a  new  .ufe  arifes  to 
him  for  life  only,  with  federal  contingent  ufes  to  his 
children.  On  the  birth  of  a  fon,  a  ufe  in  tail  arifes 
in  remainder  to  fuch  fon,  and,  on  the  birth  of  every 
other  fon,  a  fimilar  ufe  in  tail  arifes  to  him ;  on  the 
birth  of  a  daughter,  a  ufe  in  tail  arifes  in '  remainder 
to  her  J  on  the  birth  of  another  daughter,  the  lad  re- 
mainder in  tail  ceafes,  and  both  daughters  become  en- 
titled, by  way  of  ufe,  to  a  tenancy  in  common  in  re- 
mainder in  tail. 
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S  32.  In  fettlements  made  on  the  younger  fons  of 
noble  families^  there  are  provifoes  frequently  inferted, 
that  if  the  family  eflate  and  title  defcend  on  fuch 
youngei^Tons,  the  eftate  limited  to  them  fhall  ceafe,  as 
if  they  were  dead  without  ifiue,  and  fhall  go  over  to  Vide  i  Inft. 
the  perfon  next  in  remainder,  which  is  a  fliifdng  ufe,.      **'  ** "'  *' 

'  §  33.  It  is  the  fame  where  a  provifo  is  infer  ted,  that  la. 
if  the  perfon  to  whom  an  eftate  is  limited,  fhall  not 
take  the  name  and  arms  of  the  fettlor,  the  eflate  fhall 
ceafe  and  determine,  as  to  the  perfon  fo  refufing  to  take 
fuch  name  and  arms,  smd  fhall  go  to  the  perfon  next 
beneficially  entitled  in  remainder,  under  the  limitations 
contained  in  fuch  fettlement* 

§  34.  It  has  been  refolved,  that  contingent  ufes  were  pcame  Ex. 
only  allowed,  in  order  to  give  perfons  a  power  to  pro-   5^-  5- 
vide  for  all  the  exigences  of  their  fiimilies,  and  that,  757. 
wherever  there  was  a  preceding  eflate  capable  of  fup* 
porting  a  fubfequent  contingent  limitation,  it  fhould  be 
conflrued  to  be  a  contingent  remainder,  and  not  a 
fpringing  or  fhiftmg  ufc^ 
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Seftion.  i. 

TT  has  been  already  fhewn,  that  a  legal  remainder 
muft  veft,  either  during  the  exiftence  of  the  par* 
ticular  eftate  in  effe  or  in  right  of  entry,  or  at  the  very 
inftant  of  its  determination ;  otherwife  it  will  never 
take  effeft  at  all:  confequently,  every  fuch  detenni* 
nation  of  the  preceding  eftate,  before  the  contingency 
happens,  as  leaves  no  right  of  entry,  muft  effe&uallv 
deftroy  fuch  contingent  remainder, 


I  Rep.  13^. 


5  2,  Thus,  where  a  tenant  in  tail,  with  a  contingent 
remainder  expectant  thereon,  makes  a  feoffment  of 
the  eftat^  tail,  the  contingent  remainder  is  deftroyed. 

§3-^ 
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5  3*  It  the  fame  where  a  tenant  for  life^  with  a  con- 
tingent remainder  expedant  on  his  eftate,  makes  a 
feoffment  of  his  eftate  for  life,  it  deftroys  the  contin- 
gent remainder, 

S  4.  Lands  were  devifed  to  Robert  Archer  for  life,  Archcr'scarc. 
and  afterwards  to  his  next  heir  male,  and  to  the  heirs  *  ^^P'  *^' 
male  of  the  body  of  fuch  next  heir  male.  Robert 
Archer  made  a  feoffment  of  his  eftate ;  and  it  was  ad- 
judged, that  the  deyife  to  the  heir  male  was  a  contin- 
gent remainder,  and  was  deftroyed  by  the  feoffment ; 
for  every  contingent,  remainder  ought  to  veft,  either 
during  the  particular  eflate,  or  at  leafl  eo  injtanti  that 
it  determines ;  for  if  the  particular  eftate  be  ended  or 
^  determined,  in  faft  or  in  law,  before  the  contingency 
falls,  the  remainder  is  void. 

§  5*  A  fine  levied  or  a  recovery  fuffered  by  a  par- 
ticular tenant  will,  in  moft  cafes,  deftroy  a  contingent 
remainder  expedant  on  fuch  particular  eftate  ;  becaufe  vide  Tit.  3  c, 
fuch  fine  or  recovery  bars  and  deftroys  the  particular  3^- 

eftate. 

^  6.  A  furrender  by  a  tenant  for  life  of  his  fife 
eftate,  will  deftroy  a  contingent  remainder  limited 
ypon  fuch  eftate  for  life, 

S  7.  A  perfon  was  tenant  for  life,  with  remamder  Thompfon 
to  his  firft  and  other  fons  in  tail,  remainder  over  in  ^'salk.V*7- 
tail.    The  tenant  for  life,  before  he  had  a  fon,  fur- 
rendered  his  life  eftate  to  the  perfon  in  remainder :  the 
jt^nant  for  life  afterwards  ha4  a  fon :   and  the  court 

held,  J 
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held,  that  the  furrender,  if  good,  would  have  deftroyed 
the  contingent  remaindisr  to  the  unborn  fon.  But  the 
furrender  was  adjudged  void,  becaufe  it  appeared  that 
the  tenant  for  life  was  non  compos  at  the  time  he  made 
Fcanic,468.    the  furrender. 


A  Convey- 
ancc  by  Way 
of  Ufc  will 
not  dedroy  a 
Remainder. 

Vide  Tit.  32. 


§  8.  If  there  be  tenant  for  life  with  contingent  re* 
mainders  thereoiu  a  bargain  and  fale  or  leafe  and  r«- 
leafe  by  the  tenant  for  life  will  not  deftroy  the  contin- 
gent remainders;  becaufe  thefe  conveyances  only 
transfer  what  the  perfon  feifed  of  the  land  inay  lawfully 
convey,  and  do  not  devefl  any  eftate. 


Nor  a  Con- 
veyance by  a 
Ceftui  que 
Tnift. 

Feame»  472. 


§  9*  A  perfon  who  has  only  a  truft  eftate  cannot, 
by  any  mode  of  conveyance,  deftroy  a  contingent  re- 
mainder expectant  on  his  eftate ;  for  the  legal  eftate 
being  in  his  truftees,  there  remains  a  right  of  entry  in 
them,  which  will  fupport  the  remainders. 


A  Forfeiture 
does  not  al- 
ways deftroy 
a  Remainder. 

Fearnc,  473. 


§  1 0.  There  are  fome  a&s  of  a  tenant  for  life  which, 
though  they  amount  to  a  fcHfeiture  of  his  eftate,  fo  as 
to  give  a  vefted  remainder-man  title  to  enter  if  he 
pleafes ;  yet,  as  they  difcontinue,  deveft,  or  difturb  no 
remainder  or  fubfeqnent  eftate,  nor  make  any  alteration 
in  or  merger  of  the  particular  eftate,  do  not  therefore, 
as  it  feems,  deftroy  or  affed  a  contingent  remainder, 
unlefs.  advantage  is  taken  of  the  forfeiture  by  any  fub^ 
fequent  remainder-man* 


I  Inft.  2C2  «• 
Vide  Tit.  35. 


5  1 1.  Thus,  if  a  tenant  for  life  accepU  a  fine  from 
»  ftranger,  it  is  ^  forfeiture  of  his  eftate,  fo  as  to  entitle 

>  r«- 
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a  renuunder-man  to  enter ;  and  yet  it  does  not  difplace 
or  deveft  the  remainder  or  reverfion. 

%  12.  A.  wz%  tenant  for  life,  remainder  to  his  firil  Lloyd  ▼. 
fon  in  tail,  &fr.,  remainder  to  B.  for  life,  remainder  to  ^7r°^*"^»  « 

'     ,    '  ,  ^         '  I  Vent.  i88, 

his  firft  fon  in  tail,  &fr.  A.  having  a  fon,  accepted 
a  fine  from  B.^  and  then  made  a  feo£Fment  in  fee. 
Afterwards  B.  had  iflue  a  fon ;  and  it  was  refolved, 
that  the  acceptance  of  the  fine  difplaced  nothing ;  and 
though  J.^s  feoffment  difplaced  all  the  eftates,  yet  the 
right  of  entry  in  the  fon  of  ji.  fupported  the  contin- 
gent remainders. 

§  13.  But  a  contingent  remainder  may  be  deftroyed  But  an  Ex- 

by  an  aft  which,  though  it  does  not  difcontinue  or  de-  ^f  fh^^Tr?' 

veft  any  remainder  or  fubfequent  vefted  eftate,  yet  ex-  ticular  feftatc 

tinguifhes  the  particular  eftate  on  which  the  contingent  it. 
remainder  depends. 

$  14.  This  has  been  already  feen  in  the  inftance  of  Ante,  f.  7. 
a  furrender  to  the  perfon  entitled  to  the  next  eftate  in 
remainder^    And  fo  where  a  feme  covert  was  tenant  purcfoy  v 
for  life,  with  remainder  to  her  firft  fon,  and  before  the   Rogers, 
birth  of  a  fon  the  remainder  in  fee  was  conveyed  to   4  Mod.  284. 
the  huft)and  and  wife  by  fine.    The  court  held,  that 
the  contingent  remainder  was  deftroyed  by  the  extin- 
guifhment  of  the  particular  eftate. 

§  15.  It  has  been  frequently  laid  down,  that  any   An  Altera- 
alteration  in  the  nature  of  the  preceding  efl:ate,  before   Quality  of 
the  remainder  vefts,  wjU  deftroy  fuch  remainder*  Eftafc*  wH?*"^ 

dcftroy  it. 

As 


i 
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4  Lcoa.  257.        As  if  lands  be  given  to  J.  in  tail,  and  if  y.  S.  comes 

to  Wejlmnjier  Hall  fuch  a  day,  remainder  to  J.  S.  in 
fee.  It  has  been  faid,  that  if  the  lands  defcend  to  two 
co-parceners  who  make  partition,  the  fee  ihall  not  accrue 
to  y.  S.  though  he  fhould  come  to  Weftminfter  Hall  at 

Id,  the  day.     And  it  has  alfo  been  faid,  that  if  lands  be 

given  to  A.  and  B.  for  the  life  of  C,  remainder  to  the 
right  heirs  of  A,  and  B.^  and  A.  releafes  to  £.,  the  re* 
mainder  is  deibroyed. 

• 
4f^6.  S  ^^*  ^^^  notwithftanding  thefe  dida^  Mr.  Feame 

was  of  opinion  that  the  alteration  in  the  particular 
eftate  which  would  deftroy  a  contingent  remainder, 
muft  amount  to  an  alteration  in  its  quaixtity,  and  not  in 
its  quality.  This  conclufion  he  thought  was  warranted 
by  two  adjudged  cafes. 

1  Roll.  Rep.         S  ^7*  The  firft  is  that  oi  Lane  and  Pannel^  before 
238.  3x7.        dated,  where  it  feems  that  the  feverance  of  the  jointure 

between  two  joint  tenants  for  life,  did  not  deftroy  the 
contingent  remainder  limited  after  their  joint  eftate ; 
for  there  it  is  adjudged,  that  becaufe  the  remainder 
could  not  veft  at  the  death  of  one  of  them,  (after  the 
feverance  of  the  jointure),  fuch  remainder  was  gone  as 
to  one  moiety  of  the  lands.  Now  this  judgment  was  nu- 
gatory and  groundlefs,  if  the  feverance  itfelf  deftroyed 
the  remainder  as  to  the  whole.  This,  it  is  true,  was 
the  cafe  of  a  furrender  of  copyhold  lands ;  but,  how- 
ever, no  diftin^ion  at  all  was  taken  on  that  ground. 

Harnfon  ▼.  §  1 8.  The  Other  cafe  was  where  lands  were  fetded 

Kaym.'4i3.     ^^  ^^^  ufe  of  P.  and  5.  his  daughter  for  their  lives, 

remainder 
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remainder  to  the  ufe  of  the  firft  and  other  fons  of  S.  In 
tail  male,  remainder  to  her  daughters,  remainder  to  the 
heirs  of  P.  S.  afterwards,  and  before  the  birth  of  a 
fon,  by  deed,  releafed  all  her  right  and  eftate  to  the 
ufe  of  P.  and  his  heirs.  The  queftion  was,  whether 
the  contingent  remainder  limited  to  the  firft  fon  of  S.j 
was  deftroyed  by  her  releafe  to  her  father  ?  And  it 
was  adjudged,  that  the  releafe  by  S.  to  P.j  (/•  e.  by 
one  joint  tenant  for  life  to  another),  did  not  deftroy   vide  Fearne 

the  contingent  remainder  to  her  firft  fon.  ^°"^"  ^^'"• 

497. 

S  19.  Lord  Haleh  reported  to  have  l^ditdown,  2Saund.385. 
that  in  all  cafes,  where  the  particular  eftate  is  merged 
in  the  reverfion,  the  contingent  remainders  are  de- 
ftroyed, though  there  be  no  devefting  of  any  eftate ; 
and  the  cafe  of  Purefoj  v.  Rogers  is  cited  in  fupport  of 
this  opimon.  It  is,  however,  obfervable,  that  in  the 
above  cafe^  the  union  of  the  particular  eftate,  and  the 
inheritance,  arofe  from  the  conveyance  or  ad  of  the 
parties.  But  where  a  particular  eftate  is  limited,  with 
a  contingent  remainder  over,  and  afterwards  the  inhe-* 
ritance  is  fubjoined  to  the  particular  eftate  by  the  fame 
conveyance,  the  contingent  remainder  is  not  deftroyed. 
For  where,  by  the  fame  conveyance,  a  particular  eftat« 
is  firft  limited  to  a  perfon,  with  a  contingent  remainder 
over  to  another,  with  fuch  reverfion  or  remainder  to 
the  firft  perfon,  as  would,  in  its  own  nature,  drown 
the  particular  elbte  firft  given  him,  this  laft  limitation 
fhall  be  confidered  as  executed  only/ui  modo ;  that  is, 
upon  fuch  condition,  as  to  open  and  feparate  idelf  from 
the  firft  eftate,  when  the  condition  happens,  ajid  by 
no  means  dcffaroy  or  preclude  the  contingent  eftate. 

%  20.  Thus, 
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Ante,  eh.  I* 


Vide  Mere- 
dith Y.Lefliey 
Tit.  34. 


Ante,  f.  4* 
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%  20.  Thus,  in  Lewis  Bowles*  cafe,  it  wsis  refolveci 
that,  until  iflue,  Thomas  Bowles  and  Ann  were  feiled 
of  an  eftate  tail  executed  Jub  modo^  thjit  is,  until  the 
birth  of  iflue  male ;  and  then  by  operation  of  law,  the 
eftates  were  divided,  and  Thomas  and  Ann  became 
tenants  for  their  lives,  remainder  to  the  iflue  in  tail 
male,  remainder  to  the  hdrs  of  Thomas^  as  the  eftate 
limited  to  them  for  their  lives  was  not  merged. 

■ 

$  31.  Where  the  inheritance  becomes  united  to  the 
particular  eftate,  by  an  immediate  defcent  from  the 
perfon  by  whofe  will  the  particular  eftate  and  contin- 
gent remainders  were  limited,  thdre  the  contingent^re« 
mainder  will  not  be  deftroyed. 

5  22.  Thus,  m  Archer* %  cafe,  which  has  been  al- 
ready  ftated,  notwithftanding  the  reverfion  in  fee  muft 
have  defcended  on  Robert  the  devifee,  for  life,  upon 
the  death  of  his  father  the  teftatcnr,  yet  he  was  adjudg- 
ed to  be  only  tenant  for  life,  with  contingent  remain- 
der to  his  next  hdr  male. 


Plunkett  Y. 
Holmet* 
Ray.  28. 


S  23.  A  perfon  devi&d  lands  to  7*.  his  eldeft  fon 
for  life,  and  if  T.  ihould  die  without  iflue  living  at  bis 
deaths  then  to  L.,  another  of  the  teftator's  fons  in  fee : 
but  if  T.  (hould  have  iffue  living  at  his  death,  then  to 
the  right  heirs  of  T.  for  ever.  The  teftator  died,  and 
it  was  refolved  that  T.  was  tenant  for  life,  with  the  re- 
mainder in  fee  in  contingency  j  and  that  the  defcent 
of  the  fee  upon  him  as  heir,  at  the  death  of  his.  £ttber, 
did  not  deftroy  the  contingent  rcmaiadcr. 


S  ^4*  In 


Title  XYl.  Remainder*  Cb.vi.%24 — 2$.  367 

§  24«  In  a  modem  cafe.  Lord  EJdon  obferved,  that,   Doe  v. 
in  the  cafe  of  Plunket  v.  Holmes^  the  court  ^ould  not   ^xl^^^l, 
hold  that  the  eftate  for  life  limited  to  the  heir  at  law,    1  Bof.  and 
was  merged  by  the  fi^bfequent  limitation  to  him  of  a   295. 
contingent  renuunder  in  fee,  for  that  remainder  was 
not  executed.    They  held,  therefore,  that  the  eldeft 
fon  took  an  eftate  for  life ;  which  eftate  for  life  being 
fuiEcient  to  fupport  the  remainder  in  fee  to  the  fecond 
fon,  and  aUb  the  remainder  in*  fee  to  the  eldeft  foil, 
as  contingent  remainders,  they  determined  that  thefe 
limitations   fhould   be   fupported    as    contingent  re- 
mainders. 

§  25.  Mr*  Feame  obferves,  that  if,  in  the  preceding  Cont.  Rem. 
cafes,  it  had  been  determined  that  the  contingent  re-  ^^^' 
mainders  were  deftroyed  by  the  immediate  defceat  of 
the  inheritance  upon  the  devifee  of  the  particular  eftate, 
then  the  will  creating  fuch  remainders  would  be  ipfofaRo 
void ;  for  the  particular  eftate  given  by  fuch  will  would 
be  deftroyed  by  the  defcent  which  fuch  will  permitted. 
But  where  the  defcent  of  the  inheritance  on  the  particular 
eftate  is  only  mediate  from  the  perfon  whofe  will  ere*, 
ated  the  particular  eftate  and  the  remainder,  there  can 
be  no  fuch  inconfiftency  in  fuppofing  the  contingency 
to  be  deftroyed  by  the  defcent ;  for j  in  all  fuch  cafes, 
the  particular  eftate  is  created  and  takes  effed  with  a 
capacity  of  being  afterwards  deftroyed  by  thofe  acci- 
dents to  which  the  nature  of  fuch  an  eftate  is  generally 
fubjed :  fuch  as  forfeiture,  merger,  &ff . ;  its  immediate 
deftru&ion  is  not  neceflarily  involved  in  the  mode  of 
its  creation,  as  it  muft  in  the  former  cafe,  under  the 
fame  conflxu^on.    There  can  be  no  neceiBty,  there- 

fore,   . 
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fore,  to  exempt  the  particular  eftate,  in  thefe  cafes^ 
from  the  operation  of  merger  by  defcent,  in  order  to 
give  fuch  particular  eftate  any  exiftence,  as  there  is  in 
the  former  cafe. 


Kent  V. 
Harpooly 
1  Vent.  306. 
Joncf,  76. 


Hooker  ▼. 
Hooker, 
Rep.  Temp* 
Hard.  I3. 


How  Re- 
mainders 
limtled  by 
WayofUfc 
may  be  de* 
ftroycd. 


§  t6.  A.  the  father,  being  tenant  for  life,  remainder 
to  his  fon  B.  for  life,  remainder  to  the  firfl  fon  of  B. 
in  tail,  remainder  to  the  heirs  of  the  body  of  ^.  ^.died 
before  any  fon  was  born  to  B. ;  and  the  court  held  the 
contingent  remainder  to  the  firft  fon  of  B.  was  dellroyed 
by  the  defcent  of  the  eftate  tail  upon  B» 

§  27,  Lands  were  conveyed  to  the  ufe  of  ^.  and  his 
wife  for  life,  remainder  to  the  ufe  of  B.  the  fon  of  A'. 
for  his  life,  remainder  to  the  firft  and  other  fons  of  Bk 
in  tail,  remainder  to  his  daughters  in  tail,  remainder 
to  A.  in  fee.  A.  and  his  wife  died  in  the  life-time  of 
£.,  who  afterwards  died  without  iflue,  leaving  a  wife. 

The  queftion  was,  whether  the  wife  was  entitled  to 
dower  in  the  lands  ?  And  it  was  decreed  ihe  was ; 
and  the  Lord  Chancellor,  with  one  of  the  Judges,  was 
of  opinion,  that  the  eftate  for  life  in  B.  was  merged  by 
the  defcent  of  the  inheritance  upon  him,  and  the  con* 
tingent  remainder  deftroyed. 

$28.  With  refpeft  to  the  manner  in  which  contin- 
gent  remainders  limited  by  way  of  ufe  may  ty  de- 
ftroyed, a  diftindion  muft  be  made  between  remainders 
limited  in  conveyances  operating  without  tranfmutadon 
of  poflellion,  and  conveyances  operating  by  tranfmu^ 
tation  of  poifeiCon. 

S  ap-  As 


*« 
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S  29,  As  to  the  firft,  we  have  feen,  that  where  con-  Where  ere* 
tingent  remainders  are  created  by  a  covenant  to  ftand  Tranfouta-' 
feifed,  or  a  bargain  and  fale,  the  fcifin  of  the  covenantor  ^*^  °^  ^o^" 
or  bargainor  fupports  or  feeds  the  contingent  remaia- 
ders  when  they  arife ;  and  therefore  if^  in  a  cafe  of  this 
kind,  the  covenantor  or  bargainor  conveys  away  his  eflate^ 
before  the  event  happens  on  which  the  remainder  is  to 
arife,  but  without  devefting  the  fubfequent  eflates,  or 
taking  away  the  right  of  entry  of  the  perfons  entitled 
to  the^l,  and  any  of  thofe  perfons  make  an  entry,  the 
fubfequent  ufes  will  be  revived.  For, 'although  we 
have  feen  that  a  prefent  right  of  entry  is  alone  fufScient 
to  fupport  a  contingent  remainder,  created  by  a  com-> 
mon  law  conveyance ;  yet,  as  there  muft:  be  a  feifin  to 
a  ufe  before  it  can  arife,  it  has  been  held,  that  a  right 
of  entry  is  not  fuffident  to  fupport  a  contingent  ufe,, 
but  there  muft  be  an  aftual  entry,  in  order  to  reftore 
the  feifin  out  of  which  the  ufe  is  to  arife :  and,  ther^ 
fore,  any  conveyance  by  the  covenantor,  which  devefts 
fais  eftat^  and  takes  away  the  right  of  entry,  will  effect 
tually  deftroy  all  contingent  ufes  limitecl  to  arife  out  of 
fuch  eftate,  by  devefting  the  feifin  out  of  which  fuch 
contingent  ufes  are  to  arife* 

%  30.  Lord  Coke^  on  the  marriage  of  his  daugfatar .  Wegg  t; 
with  Sir  James  Vtllers^  covenanted  to  ftand  feif^  of  ^'^^  ^b. 
certain  lands  to  the  ufe  of  himfelf  for  life,  remainder  70- 

2  Sxd.  64. 

to  die  ufe  of  his  wife  for  Ufe,  remainder  to  the  ufe  of  x  Vcnt.  i88. 
fais  daughter  for  life,  remainder  to  the  ufe  of  the  firft 
and  other  fons  of  his  daughter  in  tail  male,  with  the 
rererfion  in  fee  to  himfelf.  Sometime  after  this  fettle- 
Bent  was  made,  Lord  C«ke,  by  deed  recitmg  the  fetde> 
VoJuU.  Bb  vxat. 
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ment,  granted  his  reverfion  in  fee  to  a  flranger,  vn^h^  > 
out  confideration ;  and  foon  after  he  made  a  feoiFmeiit 
of  the  lands,  with  livery  of  feifin.     After  the  death  of 
Lord  Coke^  his  wife  entered,  and  died  feifed,  having 
furvived  the  daughter. 

A  quefHon  arofe^  whether  the  contingent  ufe  which 
was  limited  to  the  firft  fon  of  the  daugther,  was  de- 
.    ftroyed  or  not,  by  Lord  Coke^^  grant  of  the  reverfion, 
or  feoffment  of  the  land  ? 

After  great  confidei;ation,  it  was  refolved,  that  the 
grant  of  the  reverfion  did  not  deftroy  the  contingent 
ufe ;  for  as  it  was  made  without  confideration,  and  the 
ufes  of  the  fettlement  were  recited  in  it,  there  was  both 
privity  of  eftate  and  confidence  in  the  perfon ;  fo  that 
the  grantee  of  the  reverfion  ftood  feifed  to  the  former 
ufes.  As  to  the  feoffment,  it  was  agreed,  that  it  de* 
veftedall  the  eftates,  and  among  the  reft  the  feifin  of 
the  grantee  of  the  reverfion,  but  did  not  bar  the  entry 
of  the  grantee  of  the  reverfion ;  and,  therefore,  when 
the  wife  entered  after  the  death  of  Lord  C^Cj  fiie 
thereby  reinftated  all  the  devefted  eftates,  and  among 
.  the  reft  the  eftate  and  feifin  of  the  grantee  of  the  re* 
vcrfion,  which  was  the  eftate  and  feifiB  that  was  to 
fervg  the  contingent  ufes* 

s  Sid.  159.         If  the  feoffment  had  been  made  before  the  grant  of 

the  reverfion,  the  contingent  ufes  would  have  been  for 
ever  deftroyed ;  for  the  only  feifin  which  could  fupport 
them  was  that  of  Lord  Coke^  which  would  have  been 

•deftroyed  bj  the  feoffincnt  ^  but  Lord  Coke  had  ahready 

transferred 


•• 
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'  transferred  that  feifin  to  the  grantee  of  the  feverfion; 
If  Lord  Coke  had  hot  departed  with  that  feifih,  the  con- 
tmgent  ilfes  muft  havfe  been  for  ever  deftroyed,  as  no 
entry  by  his  wife  or  daughter  could  have  re-vefted  the 
original  feifin  of  Lord  Coke^  nor  could  \^t  himfelf  have 
entered  againil  his  own  feoffment* 

§31.  Lord  Ccke  was  compelled  td  make  this  fettle-  ^^'  Ulc^ 
ment  by  an  ordet  of  the  council  j  but  that  he  might 
have  the  power  of  prefer\Tiig  or  defeating  the  continp- 
gent  uics,  he  made  this  grant  ahd  feoffment,  with  an 
intention,  in  cafe  he  chofe  to  preferve  the  contingent 
ufes,  to  dedroy  the  feoffment  and  produce  the  grant : 
but  if  he  thought  proper  to  defeat  the  contingent  ufes^ 
then  to  deftroy  the  grant  and  produce  the  feoffment. 
But  death  prevented  him  from  carrying  this  ingenious 
fcheme  into  execution. 

§  32.  With  refpe£t  to  the  manner  in  which  contin-  Where  cie< 
gent  remainders  created  in  conveyances  to  ufes,  ope-  Xranfmu- 
rating  by  tranfinutatioli  of  poffeiSon,  may  be  deftroyed,   ^^  ®f  ^^r 
we  have  feen,  that  in  cafes  where  th^  eftate  is  tranf- 
ferred  to  feoffees  or  releafees,  the  contingent  ules 
limited  upon  fuch  conveyances  are  fuppdrted  by  thd 
poflibility  of  entry,  or  fcintilla  juris^   cxifting  in  the 
feoffees  or  releafees  to  ufes.      But  this  poflibility  of 
entry,  or  fcintilla  juris  y  muft  continue  undifturbed  imtil 
the  event  happens  on  which  the  contingent  ufe  is  to 
arife ;  for  if  the  preceding  eftates  are  devefted,  before 
the  event  happens,  then  the  poflibility  of  entry  or 
fcintilla  juris  of  the  feoffees  or  releafees  to  ufes  is  de* 
ftroyed,  as  well  as  the  other  eftates }   and  there  being 

Bb  a  no 


37*  ST/V/if  XVI,   Remainder.    Cb.vi.  §  3>— 34* 

no  (ieifin  to  the  contingent  ufe,  when  the  event  happens 
on  which  it  is  limited,  it  can  never  arife,  unlels  fuch 
poflibility  of  entry  or  feint  ilia  juris  is  re-vefted. 

S  33*  I^  follows,  from  this  dodrine,  that  where  par- 
dcular  eilates  limited  by  way  of  ufe  are  devefted  and 
turned  to  a  right,  all  fubfequent  contingent  ufes  are 
thereby  deftroyed,  unlefs  fome  of  the  perfons  entitled 
to  the  preceding  particular  eftates,  or  the  feoffees  to 
ufes  or  their  heirs,  make  an  actual  entry,  in  order  to 
re-reft  the  particular  eftates ;  for,  otherwife,  the  pof- 
fibility  of  entry  ox/cintilla  juris  of  the  feoffees  to  ufes 
being  devefted,  no  feifm  will  exift  to  the  contingent 
ufe  when  it  arifes,  and  confequently  the  ftatute  cannot 
transfer  the  poffeilion* 

Chudlcigys-  5  24.  Sh-  Richard  Chudleigh  enfeoffed  feveral  per- 
1  Rep.  no.  fons  of  his  eftate,  to  the  ufe  of  the  feoffees  and  their 
Popk.  70,        j^^^^  j^^^g  ^^  ^^  ^^  Chri/iopber  Chudleigh  his  eldeft 

fon  (who  had  killed  a  gentleman  and  fled  i^to  France)^ 
remainder  to  the  ufe  of  the  firft  and  other  fons  of  bis 
cideft  fon  in  taiL  Before  the  eldeft  fon  had  a  child 
bom,  the  feoffees  enfeoffed  him  of  the  lands  in  queftion 
in  fee-fimple. 

It  was  determined  by  a  majority  of  the  Judges  in  the 
Exchequer  Chamber,  that  this  feoffment  devefted  all 
the  fubfequent  eftates,  and  deftroyed  the  contingent 
ufes  limited  to  tfie  firft  and  other  fons  of  Chri/ic^her 
Chudleigh.  For  although  it  was  made  without  any 
confideration,  and  to  a  perfon  who  had  notice  of  tho 

lifes^  yet  a$  the  feoffees  gswed  by  the  feoffment  a  new. 

eftate 
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eftate  by  wrong,  which  they  transferred  to  Chrijiopheir 
Chudleighy  the  privity  of  eftate  was  thereby  deftroyed, 
and  their  feifm  devefted,  fo  that  there  was  no  perfoii 
feifed  to  the  contingent  ufe  when  it  arofe. 

§  35.  A  perfon  conveyed  his  lands  by  feoffment  to   Bi^jg^ot  n 
the  ufe  of  himfelf  and  wife,  and  to  the  heirs  of  the  Cro,  Car, 
furvivor  of  them.     The  hulband  afterwards  made  a    ^^^* 
feoflFment  of  the  land  and  died.    It  was  refolved,  that 
the  feoffment  of  the  hufband  had  deftroyed  the  future 
and  contingent  ufe  of  the  fee :    for  whatever  coulc^ 
accrue  at  the  time  of  the  death  of  the  perfon  who  dierf 
firft,  could  not  afteiVards  by  any  a&  be  revived,  but 
was  abfolutely  extinguiflied.     And  this  judgment  Was    '  ^*  Raym. 
affirmed  in  the  Exchequer  Chamber. 

§  36.  A  man  made  a  feoffment  in  fee,  to  the  ufe  of  Aaon. 
himfelf  for  life^  and  afterwards  to  the  ufe  of  his  firft  fon   •        '^^j' 
and  his  heirs.    The  father  and  the  feoffees  before  iflue  4  — ^  *33^ 
bom  enfeoffed  for  money  y.  St  and  his  heirs  of  the 
lands,  who  had  no  notice  of  the  former  ufe* 

No  judgment  appears  to  have  been  given  in  this  cafe  ; 
but  the  majority  of  the  Judges  were  of  opinion,  that 
the  ufe  limited  to  the  firft  fon  was  deftroyed  j  for  the 
feifin  out  of  which  it  was  to  arife  was  deveftcd  by  the 
feoffment  to  J.S^ 

S  37'  ^^^  ^f  ^^^  principal  objefts  of  the  Judges  in 
CbudleigV^  cafe  was,  to  conftinie  contingent  ufes  limited 
upon  a  preceding  eftate  of  freehold,  according  to  the 
fegte  rules,  and  to  make  them  liable  to  be  deftroyed  in 
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the  £mie  manner,  as  contingent  remainders  limited  Sy 
common  law  conveyances.  And  th^y  iff  far  fucceeded, 
that  the  only  difference  between  a  contingent  remain* 
der,  and  a  contingent  ufe  limited  upon  a  preceding 
eftate  of  freehold,  is,  that  a  right  of  entry  alone  is  fuf- 
fident  to  fupport  a  contipgent  remainder ;  whereas,  if 
a  contingent  ufe  liipited  upon  a  preceding  eftate  of 
freehold  be  fufpended,  there  muft  be  an  adual  entry 
by  fome  perfon  having  a  preceding  eftate  of  freehold^ 
or  by  the  feoffees  or  releafeet  to  uTes,  in  order  to  re-veft 
the  pofEbility  of  entry  or  fcintilla  juris  of  the  feoffee^ 
or  releafees  to  ufes. 

4th  edit.  S  3^*  'I^^  dodrine  has  been  queftioned  by  Mr. 

435-  44*-        feame^  in  his  effay  on  contingent  remainders.    Butjj 

however  juft  his  obfervations  may  appear,  yet  as  the 
authority  of  the  preceding  cafes  has  never  been  con^i 
tradi£ted,  the  law  muft  be  taken  as  is  here  ftated. 


How  fpring*  S  39.  With  refped  to  the  manner  in  which  fpring« 
ihSting  Ufci  P%  ^^^  ihifting  ufes  may  be  deftroyed,  as  there  muft 
jnay  be  dc-      \^  ^  fdfin  to  cvery  contingent  ufe,  when  it  arifes,  or  a 

poffibility  of  entry  ox  fcintilla  juris  in  the  feoffees  or  re- 
leafees to  ufes,  it  follows,  that  if  fuch  feifin  or  pofEbi- 
lity of  entiy  is  devefted,  before  the  event  happens  oil 
which  the  fpringing  or  ihifting  ufe  is  to  arife^  it  will  be 
deftroyed. 

Brent'ieafe,        %  40.  A  perfon  made  a. feoffment  to  the  ufe  ofD. 

Dycr°34oi!     W^  ^^  ^^^  ^^^  ^^^^  ^d*  ^  cafe  the  feoffor  Ihould 

furvive  his  faid  wife^  then  to  th$  ufe  of  the  feoffor  and 

fucl\ 
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fuch  perfon  as  Jie  ihould  happen  to  marry,  for  their 
Uve$,  remainder  to  a  ilranger  in  fee.  The  perfon  in 
remainder,  together  with  the  feoffees,  by  the  confent 
of  the  feoffor,  made  a  feoffment  of  the  lands  to  new 
feoffees,  and  to  other  ufes,  and  the  feoffor  levied  a 
fine  to  the  new  ufes.  D.  the  wife  of  the  feoffor  died, 
and,  afterwards,  he  married  a  fecond  wife,  and  died. 
The  fecond  wife  entered,  claiming  under  the  firft  feoff- 
ment. Mounfon  and  Harper  were  of  opinion,  that  her 
entry  was  lawful ;  but  Dyer  and  Manwood  contended, 
that  the  contingent  ufe  limited  to  her  by  the  firft  feoff- 
ment, was  deftroyed  by  the  fecond  feoffment  and  fine ; 
becaufe  the  feifin  of  the  firft  feoffees  was  thereby  de- 
vefted.  Judgment  was  entered  for  the  widow  by  aflent  r 
of  the  parties.  But  in  Chudleigh\  cafe,  Anderfm  is  Poph.  76. 
reported  by  Lord  Chief  Juftice  Fopham  to  have  faidt 
*'  And  for  Brenf%  cafe,  I  have  always  taken  the  bet- 
^^  ter  opinion  to  be,  that  the  wife  cannot  take  in  that 
^^  cafe,  for  the  mean  difturbance,  notwithftanding  the 
<^  judgment  which  is  entered  thereupon,  which  was  by 
<^  affent  of  the  parties,  and  given  only  upon  a  default 
"  made  after  an  adjournment  upon  the  demurren'* 
And,  in  the  fame  cafe,  Lord  Coke  reports,  that  Ganjudy  ^  R«P-  '3*^. 
faid  of  Brenf%  cafe»  *^  if  the  hufband  makes  a  feoff- 
^^  ment  in  fee,  before  the  taking  wife,  the  wife  fhall 
^<  never  take,  for  the  poffeflion  and  eftate  of  the  land 
^^  is  altered,  changed,  and  transferred  to  the  poffef*. 
*•  fion  of  another,  before  the  title  of  the  wife  doth 
^  accrue.  But  if  no  devefting  or  alteration  had  been, 
<^  then  the  ufe  fliall  veil  in  the  wife." 

Bb4  S4i.Adevifc 
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5  4i«  A  deviie  of  land,  out  of  which  a  future  ule 
IS  limited,  will  dellroy  fuch  future  ufe :  but  a  devife  of 
portions  out  of  land  will  not  deftroy  a  future  ufe,  for 
fuch  a  devife  does  not  alter  the  freehold. 


Stnngcmyf 
▼.  Newton, 
Moo.  731. 


Gilb.Urq> 


§  42.  A.  levied  a  fine  to  the  ufe  of  himfelf  and  hif 
heirs,  till  a  marriage  had  between  B.  his  fon  and  iif., 
and,  after,  to  the  ufe  of  ^.  for  life,  remainder  xo  B. 
in  tail,  &V.     A.^  by  his  will,  devifed  portions  to  his 
tfStighters  out  of  the  land,  and  died  before  the  mar- 
riage of  his  fon.    Afterwards  the  marriage  took  effe&. 
The  two  Chief  Juftices  refufed,  on  account  of  the  dif- 
ficulty, to  refolve  the  cafe:  they,  however,  incline4 
clearly,  that  if  there  had  been  a  devife  of  the  land,  it 
nvould  have  interrupted  the  rifmg  of  the  future  ufe. 
But  they  doubted,  becaufe  he  devifed  portions  but  of 
the  land  only,  and  did  not  devife  the  land. 

§  43.  Where  future  ufes  are  limited,  and  the  free; 
bold  is  not  conveyed  away  or  devefted,  but  only  a  term 
for  years  is  limited,  or  a  rent  granted  out  of  the  lands, 
the  future  ufes  will  not  be  totally  deftroyed  j  becaufe 
the  fdfin  out  of  which  they  are  to  arife  is  not  devefted ; 
but  fuch  leafe  or  rent  will  bind  die  future  u&s. 


Wo«dT. 

Itcignoldy 
€ro  Elis. 


w 

5  44.  Su-  yobn^  Rujfell  covenanted  by  indenture,  in 
confideration  of  a  marriage  to  be  had  between  him  and 
Lady  RttffelU  to  Hand  feifed  to  the  ufe  of  himfelf  and 
his  heirs,  until  the  marriage,  and  after,  td  the  ufe  of 
^imfelf  and  Lady  Rujfelly  and  the  heirs  of  hi9  body^ 

w|th  remainders  over.     After  the  ^ecution  of  this 

deed; 
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deed,  but  before  the  marriage^  Sir  John  Ruffill  iqade  a 
leafe  of  the  lands  for  3 1  years,  toxoioxnence  from  the 
iletermi&ation  of  a  former  term.  The  marriage  took 
effefl,  and,  upon  thie  death  of  Sir  John  RuffelU  his 
widow  entered*    The  queftion  was,  whether  her  entry 

was  lawfu)  or  not  ? 

•  •  ••  v 

Tanjield.-^^^  The  point  is  double  j  ift,  Whether 
?*  the  leafe  fhall  deftroy  the  future  ufe  ?  id.  If  it  fhall 
^>  not  deftroy  it,  whether  ^  fliall  not  bind  the  future 
^^  ufe  ?  for  it  ought  to  arife  out  of  the  eftate  which  the 
f  ^  covenantor  had  at  the  time  of  d^e  covenant ;  which 
^*  eftate  ought  to  continue  without  alteration  till  th^ 
f^  time  that  the  ufe  fliall  arife,  whi(^  is  not  h^re,  for 
f «  this  is  a  term  in  reverfioa»  To  the  fecond,  this  leafe 
<<  made  upon  good  congderation  before  the  ufe  did 
f  ^  arife,  fhall  l^d  it ;  for  the  ufe  fhall  not  otherwife  be 
'^  ea^QOiUtdd^  tlian  if  it  had  been  at  the  common  law. 
f  *  And  a  leafe  made  bond  fide  to  one  vriiq  Imd  not  no« 
f*  dee  thereof,  ihaU  bind  it.** 

fopbanur^^  The  flatut^  e^cutes  oldj^  uf^  /»  ^, 
f '  and  not  any  contingent  ufes,  \mtil  they  happen  in 
f  ^  ^  f  then  this  ufe  was  merely  void  until  inarriage, 
^y  boi  there  was  npt  any  new  eftate  in  him  ^  and  if  he, 
f  ^  affer  that  covenant,  had  made  a  feoiBtnent  qr  a  gift  ii^ 
*^  tail,  tb  one  w^p  had  not  ^^y  notice  thereof,  it  would, 
^  quefUonleft,  nerver  have  arifen.  And  as  at  the  comt 
{^  men  law,  feo^^  might  deftroy  ufes  in  efi^  fo,  now,- 
f ^  may  he^  out  of  whofe  eftate  a  future  ufe  i9  to  be 
f  rttfed;  f(»rtiie  frediold  IS  deftroyed  out  of  which  it 

•  8  ?fl»o^l4 
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^  flKMild  arife ;  and^  whether  the  kafe  for  yean  (hould 
altogedier  deftroy  the  arifing  thereof  is  not  in  this 
cafe  material :  but,  clearly,  it  Ihall  bind  the  con- 
Aate,  f.  4a.     ^  tingent  u(e ;  and  fo  refolved  in  Strangewick^  cafe. 

^  And  at  the  common  law,  it  is  clear,  that  the  ce/lui* 
^  que  ufe  (hall  not  avoid  fuch  a  leafe,  made  by  (he 
^  feoffees  upon  a  good  conlideration,  no  more  than  a 
«<  contingent  ufe  at  this  day/* 

Fermer  agreed,  ^  That  if  a  freehold  be  conveyed  to 
*^  one  upon  confideration,  the  future  ufe  fliall  not  arife  ; 
^  for  there  is  not  any  perfon  feifed  to  that  ufe  when 
^^  it  fhoukl  arife.  But  this  leafe  will  not  deftroy  or 
««  hinder  it,  for  the  fame  freehold  remainsj  and  the 
<<  ufe  is  annexed  to  the  leafe,  and,  therefore,  the  leafe 
^  fhall  not  difturb  nor  bind  it«^ 


Ckncb  ^^  agreed  with  him  for  thi3  lafl  itafbn,  but 
it  was  adjounied*'^ 


<c 


Cfs.  EUz.  This  cafe  appears  to  have  been  again  argued  in  43 

^^  and  44£&B«,  when  Gawdy^  Paphamj  and  Ckncb  hAii^ 


^^  that  the  leafe  made,  (whereout  the  ufe  did  aiife), 
wa^  good,  and  fhould  bind  the  future  ufe,  as  a  leafe 
by  feoffees  made  upon  a  good  confideradon  fhall 
<<  bind  ceftuique  ufe  at  the  common  law.  But  it  fhall ' 
*^  not  deftroy  the  whole  future  ufe,  but  fhall  fland  for 
^  the  freehold,  becaufe  the  feifin  is  not  changed/' 
^^  And  Popbam  faid,  ^^  that  he  had  conferred  with  di- 
•*  vers'of  theother  Juftices  at  Serjeants  Inttj  who  agreed  • 
«<  vith  this  opiniozu*'    3}it Fmner  c  cnitra^  "  becaufe- 

♦«  th« 


%*^ 
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f *  die  leaf€  did  not  difturb  the  freehold  when  the  ufe 

« 

<^  is  executed :  this  fhall  relate  to  the  limitation,  and 
^  (hall  bind  all  mean  ads,  and  therefore  fliall  not  bind 
*'  the  feme.     Wherefore  it  was  adjourned. 

.    9  45*  I^  another  cafe  which  was  argued  about  the   Barton's  cafet 
^ame  period  as  the  preceding  one,  Popbam  and  Ander^  ^^*  '^3* 
fan  appear  to  have  been  clearly  of  opinion,  that  a  leafe 
for  years  would  prevent  the  arifing  of  a  future  ufe. 
But,  ^1  ^h<^  following  cafe,  the  coutrary  dp&rine  feem^ 
to  have  prevailed. 

5  46.  Sir  Henry  Winjlon  covenanted  by  indenture,  BouM  v. 
in  confideration  of  natural  love  and  aflfeftion  to  William  Cro.Ja.'i68. 
Winjlon  his  eldefl  fon,  to  (land  feifed  to  the  ufe  of  his 
faid  fpn  for  life,  remainder  to  fuch  wife  as  he  fhould 
marry,  for  life,  remainder  oven  Afterwards,  the  faid 
William  Win/Ion  being  unthrifty,  and  in  Gloncejier  jail. 
Sir  Henry  Winftony  to  difturb  the  rifing  of  the  ufe  to  the 
woman  whom  he  fhould  marry,  made  a  leafe  of  the  land 
for  1000  years  to  his  younger  fon.  William  Win/ion 
married  the  jailor's  daughter,  and  died  without  iifue  ; 
^d  the  queilion  was,  whether  this  leafe  was  good 
againil  his  widow  ? 

Cr$ke  reports  the  court  to  have  been  of  opinion,  that 
the  leafe,  fhould  not  bind  the  eftate  of  the  wife,  becaufe 
there  wa&  a  good  eflate  by  the  firft  limitation,  which, 
if  not  deftroyed,  could  not  be  charged  or  incundbered 
after  it  was  raifed }  for  it  had  relation  to  the  firft  cove* 

nant,  s^id  none  had  imereft  to  charge  it ;  and  that  the 

leafe 
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taSe  fliould  not  deftroy  it,  but  muft  be  conftrued  to 
arife  out  of  the  revcrfion,  which  Sir  Henry  Winjion  had» 
and  might  lawfully  charge. 

BoHs  ▼•  Nay^  who  has  reported  this  cafe  by  another  name, 

Noyf*lM.       ^y^>  ^  ^^'"^  thought  the  leafe  for  years  did  not  hin- 

Gilb.  Ufes,      der  the  railing  of  the  contingent  ufe,  but  that  the  leafe, 

\m  this  cafe,  took  effeft  as  a  future  mtereft,  out  of  the 

fee  that  was  in  the  covenantor,  after  the  eftate  deter^ 

mined :  and,  at  the  worft,  the  wife  fhould  have  the 

reverfion  and  rent  during  her  life. 


TITl^ 
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TITLE  XVI. 


REMAINDER. 


CHAP.  vn. 

Of  Trujiees  to  preferve  Contingent  Remainders. 


$  I  •  Invention  of. 

6.  When  they  join  in  a  Con" 

veyatue  it  is  a  Breach  of 

Trufi. 
8.  Sometimes  not  funi/hed  for 

d^oyin^  Remainders. 


II.  Sometimes  iSrieffed  to  Join. 
l6.  Cafes  where  the  Court  hat 

refitfed  to  give  fucb  Di' 

reffion. 
23.  Bound  to  preferve  the  Tim" 

ber^  Mines  f  ^c. 


Scftion  I.       ' 

/CONTINGENT  remainders  being  liable  to  be  de-  Infention  of. 

feated  by  the  alienation  or  ^^rfeiture  of  the  tenant 
for  U£e,  and  alfo  by  the  various  modes  before  men« 
tioned,  a  mode  of  preventliig  this  inconvenience  was  yi^^  Garth 
invented,  by  Umiting  an  eftate  to  truftees  and  their  ^*  ^^^^^» 
heirs,  to  conunrace  from  the  determination  of  the  par- 
ticular  eftate,  by  forfeiture  or  otherwife,  in  the  Hfe-time 
of  the  tenant  for  life,  and  to  continue  during  tha  life 
of  the  tenant  for  life,  upon  truft  to  fupport  the  contia« 
g&xt  remaiaders  afterwards  limited,  from  being  de«    : 
feated  or  deftroyed :  by  which  means^.  if  the  tenant  for 
life  Ihould  alien  or  forfeit  his  eftate,  or  if  it  fhould  be 
nKsrged  or  deftf oyed  by  any  other  means,  the  truftees 
hdiVJag  s^  iMAed  remainder,  immediately  acquire  a  right  Cb.  i»  f.  iS. 
of^entrf,  Mr^fl^  is  fuffici^  tQ  fupport  the  contingent 

§  2.  This 
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t  Comiii.  S  ^*  Th^^  improvement  is  generally  attributed  t&^r 

'?*•  Orlando  Bridgeman  and  Sir  Geoffrey  Palmer^  who  re- 

tired from  the  Bar  during  the  civil  wars>  and  confiaed 
thcmfelves  to  conveyancing.  And  virhen,  after  the  re- 
ftoration,  thefe  perfons  came  to  fill  the  firft  offices  of 
the  law^  they  fupported,  this  invention,  within  reafon^ 
able  and  proper  bounds,  and  introduced  it  into  general 
life. 

5  3*  A  limitation  of  this  kind  Is  as  neceflary  where 

contingent  remainders  are  created  by  way  of  ufe,  as 

where  they  are  limited  by  a  common  law  conveyance  : 

Ch.  6.  for,  if  the  }j£tt  are  devefted,  we  have  feen  that  an  adual 

entry  by  the  feoffees  or  releafees  to  ufes,  or  by  fome 
perfon  having  a  preceding  vefte4  eltate,  is  neceflary  to 
reveft  the  contingent  ufes. 

§  4*  It  Ihould  be  obferved,  that  where  an  eihte  is 

limited  in  a  bargain  and  fale,  or  covenant  to  (land 

feifed,  to  a  ftranger,  upon  truit  to  preferve  contingent 

Vide  Tit.  33.   remainders,  it  will  be  void:  becaufe  no  ufe  will  aitfe 

under  thefe  conveyances  without  a  confideration* 

Antej  ch.  6.        %  $•  Where  the  legal  eflate  is  vefted  in  truftees,  and 

die  contingent  limitations  are  only  trufb,  there  is  no 
neceffity  to  limit  an  eflate  to  truflees  to  preferve  the 
contingent  eilates. 

Where  they  %  S.  It  \tras  declared  by  Lord  tteeper  Harcourt^  that 
Con^yance,  ^hefe  there  were  truflees  appointed  by^  will  to  prc- 
*V  T*  *ft^*^    ^^^^  contingent  remainders,  and  they,  before  the  birth 

of  a  fpn,  joined  in  a  conveyance  to  deftroy  the  remain* 

ders^ 


Title  XVL  Remainder.    CL  vii*  §  6,  7.  383 

dersy  this  was  a  plain  breach  of  truft ;  and  any  perfbn  Pre  y. 
taking  under  fuch  conveyance,  if  voluntarily,  or  hav-   ,  p°^^mi. 
ing  notice,  fhould  be  liable  to  the  fame  trufts.    And   '*^' 
though  it  was  objeded,  that  this  had  been  only  obiUr 
faid  in  equity^  and  that  there  never  was  any  precedent 
of  a  decree  in  fuch  a  cafe.  Lord  Keeper  iaid,  it  was  fo 
very  plain  and  reafonable,  that  if  there  was  no  prece* 
dent  in  this  cafe,  he  would  make  one. 

§  7.  A  perfon  devifed  lands  to  truftees  and  thdr  Manfell  r. 
heirs,  to  the  ufe  of  his  fifter  for  her  life,  remaimler  to  2  P.  Wms . 
the  fame  truflises  and  their  heirs,  during  the  life  of  his  |7^*  ^  j^ 
filler,  in  trull  to  preferve  contingent  remainders,  re-  252. 
mainder  to  the  ufe  of  the  firil  and  other  fons  of  his 
fifler  in  tail  male,  remainder  over  in  fee.    Alter  the 
death  of  the  teftator,  his  fifler  entered,  and  married : 
and  {he  and  her  huiband  joined  with  the  remainder 
man  in  fee  in  a  feoffment  and  fine  to  trufteea,  to  the 
ufe  pf  the  huiband  and  his  heirs.    The  truftees,  Ibme 
time  after,  conveyed  the  eftate  by  leafe  and  releafe  to 
the  hufband  of  the  devifee  for  life  in  fee,  his  wife 
bdng  at  that  time  enpent  with  a  foil.  A  bill  was  filed  by 
the  fon,  after  the  death  of  his  mother,  to  have  the  be* 
nefit  of  the  will  of  his  uncle. 

It  was  refolved  by  Lord  Chancellor  Kingj  with  the 
concurrence  of  Lord  Chief  Juflice  Raymondy  and  Lord 
Chief  Baron  Reynolds ^  ift,  That  die  feoffment  and  fine 
by  the  devifee  for  Ufe,  and  her  huiband>  did  not  de- 
flroy  the  contmgent  remainders  to  the  firft  and  odier 
fons ;  but  that  the  right  to  the  freehold  in  the  truftees 
did  fupport  thenii 

2dly^ 
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sdfy,  That  when  the  truftees  joined  in  the  leafe  and 
rekafe  to  die  hufband  of  the  devi&e  for  life,  and  hit 
heirs,  this  deftroyed  the  contingent  remainders. 

jdlyt  Thitt  the  joining  of  the  truAees  to  deftroy  fuch 
remainders,  was  a  plain  bieach  of  truft ;  and,  though 
dm  had  not  been  before  judicially  determined,  yet  it 
fcemed  to  the  court,  in  common  fenie,  reafon,  and 
0  juftice,  to  be  capable  of  no  other  conftrudion :  for, 
when  truftees  are  appointed  to  preferve  an  eftate  in  a 
family,  and  for  no  other  purpofe,  and  they,  inftead  of 
preferving  it,  do  a  wilful  a£l  widi  an  intent,  and  in 
order  to  deftroy  it,  how  can  this  be  .otberwife  than  a 
plain  breach  of  truft;  or  how  can  it  be  rendered 
dearer,  than  by  barely  putting  the  cafe  ?  Should  the 
court  hold  it  no  bleach  of  truft,  or  pafs  it  by  with 
impunity,  it  would  be  making  proclamaticm,  diat  the 
truftees  in  all  the  great  fettlements  in  England^  were  at 
liberty  to  deftroy  what  they  had  hwa  entrufted  only 
to  preferre. 

As  to  the  remedy,  had  die  premiles  been  conveyed 
*  to  one  without  notice,  and  for  a  valuable  confideration, 
fcch  purchafer  muft  have  held  the  lands  difcharged  of 
the  truft,  and  the  fon  of  the  marriage,  who  was  injured 
by  the  breach  of  truft,  have  taken  his  remedy  againft 
the  truftees  only;  who  would  have  been  decreed  to 
purchafe  lands  with  their  own  money,  equal  in  value 
to  the  lands  fold,  and  to  hold  them  upon  the  lame 
trufts  and  limitations  as  they  held  thofe  fold  by  thenu 
But  even  in  cafe  of  a  purchafe,  if  the  purchafer  had 
nodce  of  the  truft,  which  the  truftees  were  futjed  to 

as 
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as  annexed  to  their  eftate,  fiich  notice  would  have 
made  liim  liable  to  the  feme  truft.  So,  if  there  had 
been  a  voluntary  conveyance  made  of  this  eftate,  though 
*\frith6ut  notice,  the  voluritary  grantee  would  have  flood 
In  the  place  of  the  grantors,  and  have  been  liable  to 
the  truft,  in  the  fame  manner  as  the  truftees  themfelves 
were.  But,  in  the  prefent  cafe,  it  was  miich  ftronger  j 
for  here  was  not  dnly  notice  of  the  tfuft,  but  the  don* 
veyance  itfelf  voluntary,  and  made  to  the  htifband  of 
the  tenant  for  life  t  fo  that  the  lahds  conveyed  by  thefe 
truftees  muft  retnain  liable  to  the  fame  trufts  as  they 
were,  when  the  truftees  joined  iii  the  conveyance* 

§  8.  There  have  been  fome  cafes  t^herein  d  cdurt   SbAetimes 
of  equity  has  refufed  to  punidi  truftees  for  joming  in  a   "or  ae?hoying 
Conveyance  to  deftroy  contingent  remainders :  as  where.   Remainders, 
upon  a  fubfequeht  remainder  to  the  right  heirs;  a  col-    Fear ne,  481, 
lateral  relation  only  has  been  affedled  by  it,  there  hav^ 
ing  been  no  iffue  of  the  marriage.     For,  next;  after  the 
parties  to  the  marriage,  the  court  confiders  the  iffue  to 
be  the  only  objefts  of  the  fettlcmcnt  and  trufts,  and 
pays  lefs  regard  to  the  remainder  over  ito  the  right  heirs, 
as  no  immediate  objects  of  confideration  in  the  fettle-^ 
ment :  as  alfo^  where  the  application  to  th^  dourt  for 
relief  has  been  made  by  one  who  was  not  at  the  time, 
nor  poffibly  ever  might  be,  entitled  to  the  remainder^ 
under  the  words  of  the  limitation. 

S  9»  Thus,  where  a  fettlemetit  was  made  in  tonfi-   Tipping  v. 
deration  of  a  marriage,  and  3000/.  fortune,  and  for   i^b/Eq. 
fettling  the  lands  in  qucftion  in  the  name  and  blood  of  3^5^ 
the  huft)and }  and  the  lands  were  limited  to  truftees. 

Vol,  n.  C  c  in 
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in  truft  for  the  intended  hufband  for  99. years,  if  he 
fliould  fo  long  live,  remainder  to  truftees  during  his 
life,  to  fupport  contingent  remainders,  remaiqder  to 
the  firft  and  other  fons  of  ^hat  marriage,  remainder  to 
the  heirs  of  the  body  of  the  hufband,  remainder  to  the  * 
right  heirs  of  the  hufband.  The  marriage  look  effed  : 
and  the  hufband  and  wife  and  truflees,  to  fupport,  "hfc. 
by  fine  andr  crther  conveyance,  fettled  thefe  lands  on  th.ST 
hufband  for  99  years,  if  he  fhould  fo  long  live,  re- 
mainder  to  truflees  during  his  life,  to  'fupport  contin- 
gent remainders,  remainder  to  the  viife  for  her  joirit^ure^ 
remainder  to  the  firft  and  other  funs  of  the  marriage, 
remainder  over  to  feveral  others ;  and  then  the  Huf- 
band and  wife  died  without  iffue.  The  plaintiff,  being 
heir  at  law  to  the  hufband,  brought  his  bill  fo  fet  afide 
this  fecond  conveyance  by  the  truflees,  as  being  made  • 
in  breach  of  their  trufl ;  and  infilled,  that  they  were 
truflees  as  well  for  the  fupport  of  this  remainder,  as  of 
the  remainder  to  the  firfl  and  Qther  fons,  all  being 
contingent  reminders;  and  that  fuch  conveyances 
ought  to  be  fet  afide,  as  had  been  the  practice  of  the 
court. 

The  Chancellor  held  it  to  be  fo,  as  to  the  firft  and 
other  fons,  who  came  in,  and  were  to  be  confidered 
as  purchafers  under  the  marriage  fettlement  and  por- 
tion,  and  faid  it  would  be  dangerous  for  any  truflees 
to  make  the  experiment,  for  that  it  was  mofl  certainly 
a  breach  of  trull ;  and,  if  it  fhould  ever  come  in  que- 
flion,  he  thought  the  court  would  fet  afide  fuch  a  con- 
veyance J  not  but  that,  he  faid,  the  cafe  might  pof- 
fibly  be  fo  circumflauced,  as  that  the  court  would  not 

relieve 
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relieve  againft  it ;  but  where  relief  wa%  to  be  given  ia 
fuch  cafe,  it  was  only  to  thofe  who  came  in  and  claimed 
.  as  purchafers,  as  the  firft  and  other  fons :  but  all  the 
remahiders  after,  to  the  heii"S  of  the  body  of  the  huf« 
band,  and  to  his  right  heirs^  were  merely  voluntary, 
and  not  to'  be  aided  in  equity;  and,  therefore,  dif- 
miffed  the  bill. 

•  .  §•  lo-  ji.  made  a  fettlement  to  the  ufe  of  himfelf  for  Elfe  v. 
99  years,  if  he  fo  long  lived,  remainder  to  truftees  and   ,  p^  y}^^^^ 

%heir  heirs  during  his  life,  to  preferve  contmgent  re-   S^?- 
maigders,  remainder  to  the  ufe  of  the  heirs  of  his  body, 
remainder  to  himfelf  in  fee.     A.  had  two  fons ;  and 
A.  and  the  truftees,  together  with  the  eldeft  fon,  joined 
in  a  feoffment  and  fine  to  B.  in  fee,  as  a  fecurity  for  a 

•  fum  of  money.  The  eldeft  fon  died  without  iffue, 
and  the  fecond  fon  brought  a  bill  to  fet  aiide  the 
mortgage. 

Lord  Chancellor  Cowper  faid,  this  was  plainly  a  con-  • 
tingent  remainder,  being  limited  to  the  heirs  of  the 
body  of  A.^  who  could  have  no  heir  during  his  life, 
for  nemo  eji  hares  vhentis :  and  it  was  as  plain,  that 
the  feoffment  did,  at  law,  deftroy  ihe  contingent  re- 
mainder, in  regard  the  truftees  who  had  the  free- 
hold, joined.  But.it  might  be  a  queftion,  whether 
this  was  a  breach  of  truft  in  the  truftees.  It  was  true, 
if  the  eldeft  fon  joined  in  a  feoffment,  where  the  re- 
mainder in  tail  was  limited  to  the  eldeft  fon,  it  pre- 
vented any  breach  of  truft  in  the  truftees :  but  here, 
the  limitation  being  to  the  heirs  of  the  body  of  v^., 

C  c  a  who 


38« 

2P.  Wnw. 
683. 


?///?  XYI.    Remahtder.    Ch.  vii.  §  10 — 1 1, 

who  could  not  have  an  heir  of  hb  body  during  his  own 
life,  therefore,  the  joining  of  the  eldeft  fon  was  not^ 
in  this  cafe,  fo  material:  and  yet  it  feemed  hard, 
when  the  heir  apparent  joined  in  a  cafe  where  it  would 
be  no  breach  of  trull,  if  the  limitation  were  to  the 
cldeft  fon,  that  it  ihould  be  a  breach  of  truft;,  in  re* 
fpe£t  to  the  limitation  to  the  heir*  But  the  truftees 
appointed  to  preferve  the  contingent  remainders,  ought 
not  to  join  in  deftroying  thofe  remainders,  which  would 
be  a£ting  the  reverie  of  their  truft. 

His  Lordfhip  was,  however,  of  opinion,  that  the 
fecond  fon,  though  he  had  furvived  the  eldeft,  had  no 
yight  to  bring  a  bill  in  his  father's  life-time ;  for  he 
neither  was,  nor  poilibly  ever  would  be,  the  heir  of 
tiis  father,  unlefs  he, furvived  his  father,  which  was 
uncertain* 


Sbnetifliet 
directed  to 
join* 

Feame,483. 


§  1 1  •  There  are  alfo,  inftances,  of  a  court  of  equity 
exercifing  a  difcretionary  power  of  dire£Ung  truftees 
for  preferving  contingent  remainders,  to  join  with  the 
tenant  for  life,  or  his  firfl:  fon,  in  barring  the  fubfe- 
quent  contingent  limitations.  But  this  has  only  hap- 
pened under  peculiar  circumftances,  either  of  preiTure 
tp  difcharge  incumbrances  prior  to  the  fettlement,  or 
in  favor  of  creditors,  where  the  fettlement  was  volun- 
tary, or  for  the  advantage  of  the  perfons  who  were  the 
firft  objeds  of  the  fettlement,  as  to  enable  the  eldeft 
fon  to  make  a  fettlement  upon  an  advantageous  mar- 
riage. 


S  la.  The 
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§  12.  The  defendant,  Richard  Sprigg^  made  amort-  Pkttv.- 
gage  of  the  lands  in  queftion  for  the  term  of  1000  2  Va-nl^o^. 
years  to  fecure  i  oao  A,  and  alfo  confefled  a  judgment 
for  1 50  /.,  and  afterwards,  upon  his  marriage,  fettled 
the  fame  lands  to  the  ufe  of  himfelf  for  life,  remainder 
to  truftees  to  preferve  contingent  remainders,  remain- 
der to  his  wife  for  life,  remainder  to  his  firft  and  other 
fons  in  tail,  remainder  to  his  own  right  heirs.  There 
being  no  iifue  of  the  marriage,  Sprigg  articled  to  fell 
the  lands  to  the  plaintiff,  who  brought  his  bill,  fetting 
out  thefe  fa&s,  and  that  the  truftees  refufed  to  join,  and 
the  mortgagee  threatened  to  enter  ;  and  prayed  a  fpedfic  ** 
execution  of  the  agreement,  and  that  the  truftees  might 
join  in  conveyances.  Sprigg  and  his  wife,  by  their  an* 
fwer,  fet  out  the  fettlement ;  that  they  had  been  mar- 
ried fix  years,  and  had  no  iflue ;  confefled  the  contradt 
with  the  plaintiff,  and  were  willing  to  perform  it.  The 
truftees  fet  out  the  marriage  fettlement,  and  were  wil« 
ling  to  do  what  the  court  ihould  dired,  being  indem* 
nified. 

For  the  plaintiff,  it  was  infifted,  that  the  fettlement 
being  only  of«n  equity  of  redemption,  the  mortgagee 
was  not  bound  thereby,  but  might  enter  and  for^lofCji 
which  would  bind,  though  there  ihould  be  iffue  after*  . 
wards  bom :  and  the  hufl)and  and  wife  not  being  able 
to  redeem,  a  fale  was  abfolutely  neceflary,  otherwife  the 
benefit  of  redemption  would  be  loft,  as  well  to  the 
hufl>and  and  wife,  as  to  the  iffue,  in  cafe  there  ihould 
be  any, 

Cc3  The 
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The  Mailer  of  the  Rolls  decreed  the  truftees  to  join, 
and  to  be  indemnified,  the  fettlement  being  only  of  aii 
equity  of  redemption,  the  wife  being  in  court  and  ex- 
amined whether  fhe  freely  confentcd  thereto  or  not. 

Fruvin  V.  S  ^3*  7*  S*f  t>y  marriage  fettlement,  was  tenant  for 

1  Ab.  Eq'       99  years,  if  he  fhould  fo  long  live,  remainder  to  tnif- 
3  tees  and  their  heirs  during  his  life,  to  fupport  contin- 

gent remainders,  remainder  to  his  firft  and  other  fons 
in  tail  male,  remainder  to  truftees  for  500  years  in  truft 
to  raife  portions  for  daughters,  if  there  were  no  iffue 
male.  y.  S.  had  iffue  a  fon,  who  being  of  age  and 
about  to  marry,  he  and  his  father  brought  a  bill  to 
have  the  truftees  to  join  in  making  an  eftate,  in  order 
to  fuffer  a  common  recovery,  that  he-might  be  enabled 
to  make  a  fettlement  on  his  marriage.  And  It  was 
urged,  that  the  truftees  were  only  truftees  for  the  fon, 
and  ought  to  execute  eftates  as  he  fhould  direft,  he 
having  the  inheritance  in  him ;  and  that  the  end  of 
the  truft  was,  to  hinder  the  father  from  defeating  the 
fon  of  the  eftate.  On  the  other  fide,  it  was  faid,  that 
thefe  truftees  were  not  only  truftees  for  the  eldeft  fon, 
but  were  defigned  as  a  guard  for  the  whole  fettlement ; 
that  the  mother  being  living,  there  might  be  other 
children,  and,  for  the  truftees  to  join,  would  be  a 
breach  of  truft. 

There  being  a  daughter  in  this  cafe.  Lord  Harcourt 
direfted  that,  upon  giving  fequrity  for  the  daughter** 
portion,  the  truftees  fhould  join  in  the  recovery. 

§  14.  Aperfon 
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§  14.  Aperfon,  after  marriage,  made  a  voluntary   Baflettr. 
fettlement  of  his  lands  to.himfelf  for  life,  remainder  to   ^  pflj^'^*, 
truftees  to  fupport  contingent  remainders,  remainder    358. 
to  his  firft  and  other  fons  in  tail  fuccefGvely,  remainder 
to  himfelf  in  fee ;  and,  contrafting  debts,  he  afterwards 
made  a  conveyance  of  his  eilate  to  other  truftees  for 
payment  of  thofe  debts. 

1  he  creditors  brought  their  bill,  and  infer  alia  in- 
fifted,  that  the  fruftees  for  preferving  contingent  re- 
mainders (hould  join  in  the  fale  to  dcftroy  the  contin- 
gent remainders :  and  this  came  on  by  confent  before 
Sir  yofef/>  Jekylly  who  took  time  to  confider  of  it,  al- 
ledging,  that  though,  in  the  cafe  of  Sir  Thomas  Tippen^  Ante,  f.  9. 
where  truftees  had  joined  in  cutting  off"  remainders 
created  by  a  voluntary  fettlement,  the  court,  on  a  bill 
brought  by  a  remote  relation,  had  refufed  to  puni(h 
them,  as  diftinguifhing  between  a  voluntary  fettlement, 
and  one  made  on  a  valuable  confideration ;  yet  he  had 
not  known  a  precedent  where  the  court  ever  decreed 
the  truftees  to  join  in  deftroying  the  contingent  remain- 
ders, this  being  the  reverfe  of  the  purpofe  for  which 
they  were  at  firft  inftituted. 

§  15.  Upon  the  marriage  of  the  plaintiflf  Mr.  W7;i-   winmngton 
ningtony  who  was  eldeft  fon  of  Sir  Francis  Winnings  ^'I^^* 
tony  the  family  eftate  was  fettled  upon   the  plaintiflF  536. 
for  99  years,  if  he  fhould  fo  long  live,  remainder  to 
truftees  during  his  life,  remainder  to  the  firft  and  other 
fons  of  that  marriage  in  tail  male,  remainder  to  the 
firft  and  other  fons  of  any  other  marriage,  remainder 
over. 

C  c  4  Mr.  Winmngton 
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Mt.  Winnington  had  by  his  lady,  (who  was  then 
4ead),  one  foQ,  who  was  come  of  jige,  and  was  in 
treaty  for  a  marriage,  and  the  furviving  truftee  for 
preferving  contingent  remainders  being  dead,  leaving 
jam  infant  heir,  the  father  and  fon  brought  a  bill  againfi  • 
the  infant  heir,  that  be  might  join  in  making  a  tenant 
to  the  pracipe^  in  prder  to^*a  common  recovery  for 
picking  a  fettlement  upon  (he  fon-s  marriage. 

On  the  hearing,  the  L>ord  Chancellor  declared,  that 
the  truftee  being  appointed  to  preferve  contingent  rer 
fnainders,  and  here  being  a  vefted  remainder  in  tail,  if 
this  were  for  the  good  of  the  f^^mily,  he  did  not  fee  but 
fuch  truftee  might  lawfully  join.  But  his  Lordfliip  re- 
ferred it  to  the  Mafter  to  ftate,  whether  this  was  for 
the  good  of  the  family. 

The  Mafter  reported,  that  the  fon  was  in  treaty  for 
(he  marriage  above  mentioned ;  that  it  was  a  beneficial 
marriage  for  the  family ;  and  that  it  was  neceftary  ^ 
new  fettlement  fhould  be  made  of  the  eftate,  which 
(Could  not  be  done  wi^thout  a  recovery. 

Lord  Chancellor  Parker  faid,  it  might  be  greatly 
mifchievous  to  a  family  if  fuch  a  truftee  fhould  ftand 
out,  and  not  join  with  the  father  and  fon,  in  cutting 
.  oflF  the  old  fettlement  and  making  a  new  one.  This 
^s  plainly  for  the  benefit  of  the  family,  for,  by  the 
intended  fettlement,  the  fon  was  to  be  but  tenant  for 
life,  inftead  of  tenant  in  tail ;  fo  that  it  was  a  means  of 
preferving  the  eftate  longer  in  the  family.    Alfo,  the 
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wife  of  Mr.  Winningtm  the  father  being  dead,  there 
yras  an  end  of  the  contingent  remainders  by  that  mar- 
riage ;  and  as  to  any  remainders  by  another  marriage, 
no  remainder  jxot  in  ejfe  ought  to  be  fo  much  r^arded 
as  the  remainder  in  tail,  which  was  aftually  veiled  in 
Mr.  Winmngton  the  fon. 

His  LordQiip  directed  that  the  truftee  ihould  join 
^ith  the  father  and  fon,  in  order  to  make  a  new  fettle- 
ment,  and  that  the  Mafter  ihould  dired  a  proper  con- 
veyance, in  which  the  truftee  Ihould  join. 

§  16.   But  however  the  Court  of  Chancery  may  Cafcawbere 
judge  it  proper  to  direct  truftees  to  concur  in  deftroy-  rcfufcd"to 
ing  contingent  riemainders,  under  circumftances   like  gjy^  ^^^^ 
thofe  in  the  above-mentioned  cafes,  it  has  repeatedly 
denied  the  fame  interpofidon,  in  cafes  where  fuch  in- 
gredients were  wanting.  . 

§  17.  By  a  marriage  fettlement,  lands  were  fettled  Davicsv. 
on  the  hufband  and  wife  for  life,  remainder  to  trufteei   ^Alf 'Eu 
to  preferve  contingent  remainders,  remainder  to  their  3^^* 
firft  and  every  other  fon  in  tail  male.  And  the  hulband 
and  wife  having  been  married  twelve  years,  and  having 
jio  iflue,  and  haying  contrafted  debts,  they  brought  a 
bill,  praying  that  they  might  be  enabled  to  fell  part  of 
the  lands  for  payment  of  the  debts ;  and  the  truftee 
confented,  provided  he  might  be  indemnified.     And 
though  it  was  urged  that  there  were  precedents  of  like 
cafes,  yet  the  Lord  Chancellor  refufed  to  make  any 
fuch  decree;  faying,  he  had  known  people  married 

near 
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near    twenty    years  v^ithout    ifluc^     and    after    had 
children.    * 

Townfcnd  r.  §  1 8 .  By  a  fcttlement  on  the  marriage  of  the  dc- 
2 1\  Wmi.  fcndant  Jo/m  Lawton  fenior,  lands  were  limited  to  his 
379-  ufe  for  99  years,  if  he  fhould  fo  long  live,  remainder 

to.  the  defendant  Montague  and  other  truftees,  (of 
which  Montague  was  the  furvivor),  for  the  life  of  John 
Lawton  fenior,  to  preferve  contingent  remainders ;  re- 
mainder to  his  wife  for  life,  remainder  to  the  firft 
and  other  fons  of  the  marriage  in  tail  male,  remain- 
der over. 

The  wife  was  dead,  and  the  defendants  Edward  and 
John  Lawton  were  the  only  iffue  of  the  marriage ;  and 
the  defendant  John  Lawton  the  fethcr  having  mort- 
gaged the  premifes  to  the  plaintiff,  and  Edward  Lawton 
the  fon  being  come  of  age,  the  father  and  fon  entered 
into  articles  with  the  plaintifif,  and  thereby  covenanted 
that  they  would  fuffer  a  recovery,  and  procure  Mr. 
Montague  the  furviving  truftee  to  join  therein.  But 
Mr.  Montague  refufing,  the  plaintiff  brought  his  bill  to 
compel  a  fpecific  performance  of  the  covenant,  and 
that  Mr.  Montague  might  join  in  fuffering  the  re- 
covery. 

Lord  Chancellor  King  afked  if  the  younger  brother 
would  confent  that  the  truftee  fhould  join  ?  and  being 
told  that  he  would  not,  his  Lordfhip  faid,  then  he 
would  not  decree  the  truflee  to  join,  for  that  he  would 
not  take  away  any  man's  right. 

It 
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It  was  infilled,  that  the  fame  was  done  in  the  cafe  of 
fVinnington  v.  Foley;  to  which  his  Lordlhip  faid,  he  Ante,  f.  15. 
■would  alfo  do  fo,  were  the  like  cafe  to  come  before 
him :  in  that  qafe  the  truftee  was  decreed  to  join,  in 
order  to  preferve  the  eftate  in  the  family ;  but  in  the 
principal  cafe  they  would  have  the  fame  done,  with  a 
view  only  to  alien. 

The  bill  was  difmifled. 

§  19*  A  bill  was  brought  to  compel  truftees  to  Symanccr. 
join  in  a  fale,  which  would  dcftroy  the  contingent  re-  ^  Atk!6i t* 
mainders,  and  likewife  the  ufes  made  before  marriage. 
The  limitations  were  to  the  huflband  for  99  years,  if 
he  fo  long  lived,  remainder  to  the  wife  for  her  life, 
remainder  to  truftees  to  preferve  contingent  remain- 
ders, remainder  to  the  heirs  begotten  on  the  body  of 
the  .wife,  remainder  to  the  heirs  of  the  hufband :  and 
the  firft  declaration  under  it  was,  that  it  was  the  in- 
tention of  the  fettlement  to  make  a  provifion  for  the 
children  of  the  marriage. 

Lord  Hardwicke  faid,  there  were  many  cafes  in 
which  the  court  would  con^pel  the  truftees  to  join  in 
fuch  a  conveyance''&s  would  deftroy  contingent  remain- 
ders ;  but  then  it  muft  be  in  fome  meafure  to  anfwer 
the  ufes  originally  intended  -by  the  fettlement ;  and  had 
been  ufually  done  in  the  c^fe  of  old  fettlements  only,  Aate,  f.  25. 
as  in  Winmngton  v.  Foley.  But  he  believed  there  was 
no  inftance  where  they  had  compelled  fuch  truftees  to 
join  with  the  father,  termor  for  99  years,  and  the  fon 
to  fell  the  eftate. 

S  20.  Sir 
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Woodhoufe  5  ^^^  ^^  7^^^  Hojkins  devifed  his  real  eftate  to  his 

•Forreft.MS.    ^^^^  ^^^  Bennet  Hojkins  for  99  years,  if  he  fhould  fo 
3  Atfc.  a  2.       long  live,  remainder  to  truftecs  during  the  life  of 

Bennet  to  preferve  contingent  remainders,  remainder 
to  the  firft  and  other  fons  of  Bennet  ia  tail  male  ;  re- 
mainder to  the  teftator's  fecond  fon  Htmgerford  Hojkine 
for  99  years,  if  he  fhould  fo  long  live,  remainder  to 
truilees  during  the  life  of  Hungerford  to  preferve  con- 
tingent remainders,  remainder  to  his  firft  and  odier 
fons  in  tail  male,  with  like  remainder  to  his  younger 
fons  John^  George ^  and  T^ift^mAf,  remainder  to  his  own 
right  heirs.  And  the  teflator  empowered  his  fons  to 
revoke  the  ufes  limited  by  his  will,  and  to  appoint  new 
ufes,  provided  they  limited  the  fame  to  their  fons  for 
99  years,  and  in  fb-ift  fettlement,  with  feveral  other 
powers  and  diredions  for  the  effeduating  his  intention 
of  preferving  the  eflate  in  his  family. 

Bennet  Hojiins  died  without  iflue,  and  the  defendant 
Sir  Hungerford  Hofiim  coming  into  poflefEon  of  the 
eftate,  had  iffue  an  only  fon  Chandos  Hq/kins^  who  had 
attained  his  age  of  21,  and  borrowing  feveral  fums  of 
money  from  the  plaintiffs,  for  which  he  and  his  fon 
became  bound.  Soon  after  the  foft^s  being  thus  bound 
for  his  father,  articles  were  entered  into  between  Sir 
Hungerford  and  Chandos  Hojkins  on  the  one. part,  and 
the  plaintiffs  on  the  other,  whereby  after  reciting  the 
debts,  and  that  Chandos  was  bound  for  the  payment 
of  them  as  furety  for  his  father ;  Sir  Hungerford  and 
Chandos  covenanted  with  the  plaintiffs  to  convey  the 
eftate  in  queftion  to  them  and  their  heirs^  upon  truf( 

to 
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to  fell  the  fame,  and  apply  the  money  to  the  payment  of 
their  debts,  and  to  pay  the  furplus  thereof  to  Sir  Huiu 
gerford. 

The  bill  was  brought  againft  Sir  Hungerford  and 
Chandos  for  a  fpecific  performance  of  the  articles,  and 
likewife  againft  the  heir  of  the  furviving  truftee  for 
preferving  contingent  remainders,  that  he  fhould  join 
in  a  conveyance  for  making  a  tenant  to  the  pracipe^ 
in  order  to  the  fuffering  a  recovery ;  and  alfo  to  have 
the  power  of  revocation  declared  void  as  to  all  the  re- 
mainder-men mider  the  will  of  Sir  yohn  Hojkins. 

Lord  Hardwicke, — ^^  Had  this  cafe  depended  upon 
the  power  of  revocation,  I  fliould  not  have  determined 
it  without  the  affiftance  of  the  Judges ;  but  the  pre- 
vious point  is,  whether  the  court  will  compel  the  truf- 
tees  to  join  in  enabling  the  father  and  fon  to  fuffer  a 
recovery.  Indeed,  thus  much  ufe  may  be  made  of  the 
power  of  revocation,  that  it  plainly  Ihews  Sir  John 
Hojiins  intended  to  make  as  Arid  a  fettlement  as  he 
could,  and  to  preferve  the  eftate  in  his  name  and  blood 
as  long  as  he  was  able ;  and  where  claufes  of  this  na* 
ture  tending  to  perpetuities  have  been  inferted  in  deeds 
or  wills,  it 'has  been  a  prevailing  motive  with  the  court 
to  fupply  defefts  in  other  parts  of  the  deeds  or  wills, 
and  to  make  as  QriSt  a  fettlement  as  *  poifible,  as  was 
done  by  Lord  Cwfper  in  Lord  Stamford  v.  J$hn  Hobart^s 
cafe  upon  Serjeant  Maynard's  will,  where  truftees  for 
contingent  remsdnders  were  inferted  by  the  court. 


€C 


It  has  b«en  admitted  in  the  prefent  cafe,  that 

there  is.  no  precedent  &r  fuch  a  decree  as  i»  prayed  by 

the 
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the  bill ;  and  I  do  not  think  the  prefent  cafe  fuch  as 
will  warrant  me  in  making  one.  Truftees  of  this  kind 
have  often  been  called  honorary  trujlees^  i.  e.  that  fuch 
a  trufl  is  repofed  in  them  as  they  may  excrcife  at  dif- 
crction  ;  and  that  therefore  the  court  ought  not  to  con- 
fider  them  as  guilty  of  a  breach  of  a  truft  for  fuch 
exercife  of  their  difcretion  ;  but  fmce  the  cafe  oi  Manfcl 
j^nte.  y^  Man/el^  where  it  was  determined  to  be  a  breach  cf 

truft,  and  to  affeft  a  purchafer  with  notice,  that  notion 
has  been  laid  afide.  I  will  not  fay  that  the  court  would 
decree  the  truftees*  joining  in  fuch  a  cafe  as  the  prefent 
to  make  a  tenant  to  the  pracipe  a  breach  of  truft  in 
them,  that  being  a  quite  different  queftipn. 

^*  It  has  been  faid,  that  this  kind  of  fettlemcnt, 
where  the  father  is  made  but  tenant  for  years,  is  very 
inconvenient,  and  tends  to  perpetuides  ;  but  i  do  not 
know  that  this  do&rine  has  been  ever  laid  down  by  the 
court.  To  fome  public  purpofes  thefe  fettlements  may 
be  inconvenient ;  however,  they  were  formerly  very 
common,  and  no  objedtion  made  to  the  propriety  of 
them.  Now,  what  was  the  reafon  of  fuch  a  limitation  ? 
Moft  certainly  to  preferve  the  eftate  longer  from  alien- 
ation than  if  the  father  was-  made  tenant  for  lif<; ; 
becaufe,  in  this  laft  cafe,  the  father  and  fon  might  pafs 
by  the  truftees,  and  fuffer  a  recovery  without  them, 
and  therefore  the  eftate  was  limited  for  years  to  pre* 
vent  that  confequenco ;  and  alfo,  for  that  the  fon  being 
greatly  under  the  father's  power  for  his  maintenance, 
the  father  might  diftrefs,  and  force  him  to  join  in  felling 
the  eftate,  where  the  freehold  is  in  the  &ther ;  whereas, 
by  vefting  the  freehold  in  truftees,  that  confequence 

is 
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IS  likewife  avoided.  Now,  the  occafion  for  fuflfering  a 
recovery  in  the  prefent  cafe  is  confiderable :— It  is  not 
for  the  making  any  marriage  fettlement,  nor  upon  ac- 
count of  any  particular  misfortune  in  the  family,  nor 
for  payment  of  the  fon's  debts,  but  for  payment  of 
the  father's,  the  fon  being  only  a  furety  for  the  father, 
and  entering  into  bonds  but  juft  before  the  making  of 
the  articles ;  and  it  is  very  probable  the  eflate  was  fet- 
tled in  this'  manner  by  Sir  John  Hojkinsy  to  guard 
againfl  the  very  event  of  the  fon's  being  drawn  into  a 
fale  of  the  eftate  for  payment  of  the  father's  debts.  It 
has  been  (aid,  that  the  fon,  as  tenant  in  tail,  is  owner 
of  the  eftate,  and  that  it  is  not  neceffary  to  make  the 
fubfequent  remainder-man  party  to  bills  relating  to  his 
eftate.  But  where  a  man  is  only  tenant  in  tail  in  re- 
mainder, and  has  not  the  freehold  in  him,  I  do  not 
think  he  is  to  be  confidered  as  owner ;  and,  in  all  cafes, 
the  owner  of  the  freehold  muft  be  before  the  court. 
The  precedents  of  decreeing  truftees  to  join  in  fuffer- 
ing  recoveries,  are  not  many,  and  have  not  gone  fo  far 
as  the  prefent  cafe.  In  that  of  Mr.  Winningtoriy  the  Anu,  f.  15. 
end  was  the  making  a  marriage  fettlement,  which  was, 
carrying  on  the  donor's  intention,  and  not  to  put  the 
eftate  out  of  the  family.  It  was  objefted,  that  the 
truftees*  joining  with  the  father,  would  be  no  breach  of 
truft  in  them,  and  that  the  court  would  not  decree 
them  to  make  fatisfadion,  nor  afted  a  purchafer  %vith 
the  truft }  and  that  therefore  what  is  prayed  by  the 
plaintiiF's  bill  (hould  be  decreed.  But  there  is  a 
medium  between  the  two  proportions ;  for  the  court 
will  not  always  decree  a  man  to  do  what  would  not 
poilibly  be  a  breach  of  truft  in  him,  if  he  did  it.     The 

reafons 
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reafons  and  motives  of  a  truftee's  joining  would  be  con- 
fidered  in  determining,  whether  he  was,  or  was  not, 
guilty  of  a  breach  of  truft.  But  as  the  truft  in  queftion 
was  mod  probably  created  to  prevent  the  lather  and 
fon  from  felling  or  dirpofmg  of  the  eftate  as  foon  zb 
he  came  of  age,  the  decreeing  the  truftees  to  join  in 
fufiering  a  recovery,  would  be  decreeing  them  to  a3 

diredly  contrary  to  their  truft/* 

* 

The  bill  was  difmifled. 

Barnard  V.  S  ^i.  Francis  Barnard  derifed  freehold  and  copy- 

t  pfwms.  ^oXdi  eftates  to  T.  C.  Barnard  for  99  years,  if  he  fhould 
674.  note.  fo  long  live,  remainder  to  the  defendant  Large^  dur- 
ing the  life  of  T.  C*  Barnard^  in  truft  to  prefcrve  con* 
tingent  remainders,  remainder  to  the  iirft  and  othei" 
fons  of  T.  C.  Barnard  in  tail  male,  remainder  to  7* 
Wall  in  fee.  T.  C.  Barnard  had  iflue  only  one  fon^ 
who  attained  2 1  years  of  age ;  and  the  father  and  fon 
now  filed  a  bill  againft  Large  the  truftee,  and  Wall  the 
remainder-man,  ftating,  that  they  were  defirous  of 
fufFering  a  recovery,  and  limiting  the  eftate,  fo  as  to  pre'* 
ferve  the  contingent  remainders  to  the  fecond  and  other 
fons  of  T.  C.  Bamardj  and  praying  that  Large  the 
truftee  might  be  decreed  to  join  in  making  a  tenant  to 
the  pracipe  for  that  purpofe,  fubmitring  to  declare  the 
ufes  of  the  recovery  to  the  fecond  and  other  fons  of 
T.  C.  Bamardj  by  way  of  contingent  remainders,  as 
limited  by  the  will,  and  to  limit  an  eftate  to  a  truftee 
for  the  purpofe  of  fupporting  and  preferving  thofe 
contingent  remainders. 

His 
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His  Honor  obferved,  that,  with  refpe&  to  remain* 
ders  to  remote  relations  in  fettlementsy  where  the  per* 
fon^  to  whom  they  were  limited  were  ndt  the  immedi* 
ate  objects  of  the  parties,  or  where  they  ftand  in  op* 
pofition  to  the  firft  tenant  in  tail,  defiring  a  reafonabie 
benefit  confident  with  the  intentions  of  the  creator  of 
the  limitation^,  their  pretenfions  have  not  been  much 
confidered  :  but,  in  the  prefetit  cafe,  all  took  as  volun- 
teers, and  were  all  equally  to  be  attended  to.  His 
Honor  then  confidered  the  feveral  cafes  on  this  fubjed, 
and  faid,  that  from  a  view  of  them  all,  it  feemed,  that 
when  the  eldeft  fon  tenant  in  tail,  is  of  age,  and  about 
to  marry,  and  thereby  continue^  inftead  of  dejiroying^ 
the  purpofes  of  the  fettlement,  and,  in  fome  cafes  where 
there  has  been  particular  ditlrefs  under  particular  dr- 
cumflances,  which  ought  to  have  induced  the  truftee 
to  join,  the  court  has  interfered ;  otherwife,  not  j  Aat, 
in  the  principal  cafe,  he  was  called  upon  to  diflurb  the 
teflator's  difpofition  merely  for  the  fake  of  diilurbing  ', 
X  it,  for  which  he  faw  no  reafon  \  and  difmiifed  the  bill 
with  coils. 

$  22.  It  is  obfervable,  that,  in  the  two  lad  cited 
cafes,  a  diftindion  was  made  between  puniOiing  truf- 
tees  for  joining,  in  fome  cafes  to  deftroy  contingent 
remainders,  and  the  compelling  them  to  join.  This 
diflin&ion  feems  to  flow  from  the  fuppofing  any 
difcretion  at  all  in  the  truftees ;  becaufe  there  may  be 
circumftances  fufficient  to  juftify,  though  Ihort  of  an 
obligatory  call  for  fuch  an  exercife  of  their  difcre\ion. 
And  Mr,  Fearne  obferves,  that  however  this  may  be,  ^j. 
it  feems  the  fafeil  way  for  truftees,  not  to  ad,  except 
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iff  "the  cleareft  cafes,  without  the  direcHon  of  the  Court 

of  Chancery :  and  recommends  to  their  difcretion,  the 

2  P.  Wmi,       words  of  Lord  Harcourt  in  Pye  v.  George^  **  that  it 

*'  would  be  a  dangerous  experiment  for  truftees,  in 
any  cafe,  to  deftroy  remainders,  which  they  were 
appointed  by  the  fettlement  to  prefcrve." 


cc 


Boiind  to^         .  g  23.  Truftees  to  preferve  contingent  remainders  are 
Timber,  nDt  only  bound  to  preferve  all  the  limitations  created 

i^iiiics,  &c.      jjy  jjjg  fettletnent,  but  alfo,  to  proteft  the  inheritance, 

and  to  keep  it  as  entire  as  poiUble ;  and  as  the  inheri- 
tance confifts  of  land,  timber,  mines,  &fr.  allthefeare 
under  the  protection  of  che  truftees ;  and,  in  the  exe- 
cution of  this  truft,  they  are  entitled  to  every  affiftance 
which  a  court  of  equity  can  afford  them.  And  where 
there  is  a  limitation  to  truftees  to  preferve  contingent 
'  remainders,  the  Court  of  Chancery  will  not  permit  a 

tenant  for  years  to  join  with  the  perfon  entitled  to  in- 
heritance for  the  time  being,  to  cut  down  timber  on 
the  eftate.  This  doftrine  is  laid  down  by  Lord  Hard- 
wicke  in  a  cafe  which  has  been  lately  publiftted  from 
his  Lordftiip's  written  argument. 


^-^ 


rtK  ▼.  '  S  ^4»  Richard  Bovey  Garth  being  tenant   for  99 

dLIcds  183!  y^^^j  if  h^  fhould  fo  long  live,  without  impeachment 

>of  wafte,  voluntary  wafte  excepted,  with  remainder  to 
trilftees  during  his  life  to  preferve  contingent  remain- 
ders, remainder  to  his  firft  and  other  fons  in  tiiil  male, 
with  the  ultimate  remainder  to  Sir  John  Hind  Cotton  in 
fee  ;  and,  hr;ving  no  children,  he  entered  into  an  agree- 
.    ment  with  Sir  'John  Hind  Cotton  for  cutting  down  part 

of  the  timber  then  ftanding  on  the  eftate,  the  money 

CO 
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to  arife  From  fuch  timber  to  be  divided  between  Bovey 
and  Sir  J.  H.  Cotton. 

A  quantity  of  timber  was  felled  in  confequence  of 
this  agreement,  and  Sir  J.  H»  Cotton  received  a  part  of 
the  money. 

Some  years  after,  Bovey  had  a  fon,  who,  after  the 
death  of  his  father,  fuffered  a  recovery,  and  filed  his 
bill  againft  Si^j,^.,  H.  Cotton^  praying  a  fatisfaftion  for 
fo  much  as  he  bad  recdved  of  the  money  which  arofe 
from  the  fale  of  the  timber. 

Lord  Hardwicke — Upqn  this  cafe,  the  general  que-*^ 
ftipn  is,  whether  the  plaintiff  is  entitled  to  fatisfadion 
for  fo  much  as  Sir  7-  H-  Cotton  received  out  of  the  in- 
heritance  by  the  fall  and  fale  of  timber  before  the  plain« 
tiff  came  in  ejfe^  and,  confequently,  before  he  had  any 
eftate  in  him  in  the  land,  and  whilft  the .  remainder, 
which  veiled  in  him  afterwards,  refted  in  mere  contin- 
gency or  poffibility.  ^ 

This  had  been  admitted  at  the  bar  to  be  entirely  a 
new  queflion,  upon  which  there  was  no  precedent,  and 
which  had  never  been  brought  into  judgment  before : 
that  the  plaintiff  could  have  no  remedy  at  law,  either 
in  his  own  name,  or  in  the  names  of  the  truflees  to 
preferve  contingent  remainders ;  but  Aat  the  only  pof- 
iible  remedy  was  in  a  court  of  equity.  This  made  it 
neqeffary  for  the  court  to  proceed,  with  great  detibera* 
tio%  before  a  decifion  was  made,  which  would  be  the 

Dda  .      firfl 


.*v 


4C54  ^^^^  XVI.    Remainder.    Cb.  vS.  §  24. 
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firft  precedent  after  the  invention  of  traftees  to  preferve 
contingent  remainders^ 

In  order  to  determine  whether  the  plaintiff  was  en- 
titled to  refief,  it  would  be  neceflary  to  take  fevera( 
matters  into  confideration ;  to  hy  down  fome  that 
were  plain,  and  to  clear  and  eilabliih  others,  that  ap- 
peared more  doubtfuL 

Firft,  That  the  ftripping  this  cftate  of  the  timber 
was  a  wrongful  aS,  was  clear  from  the  nature  of  the 
limitations.  The  plaintiff's  father  was  only  tenant  for 
years,  punifliahle  for  wilful  wafte,  and  had  no  prefent 
right  to,  or  intereft  in  the  timber,  other  than  the  maft 
and  ibade,  and  nece&ry  botes.  The  defendant's  fisi- 
ther  had  no  prefent  right  to  ctif  it  down,  but  in  his 
turn  according  to  the  order  of  limitation.  It  was  true, 
the  inheritance  was  vefted  in  him,  fubjeft  to  open  and  let 
in  the  contingent  remainder,  when  a  fon  fhould  come 
in  effe ;  and,  in  that  quality,,  the  timber  part  of  the  iiK 
heritance  was  vefled  in  him ;  but  he  bad  no  prefent 
right  to  talce  and  ufe  it.  The  truflees,  who  were  feifed 
of  the  freehold^  might  have  reftrained  him  by  injunc- 
tion ;  and  the  plaintiff's  father  might  have  brought  an 
action  of  trefpafs  againfl  him  for  his  entry  and  tortious 
ad.  Further,  it  was  the  duty  of  the  plaintiff's  father 
fo  to  have  done,  not  only  in  rcfpeft  of  the  trefpafs  upon 
himfelf,  which  he  might  have  waived,  but  in  refpeft  of 
the  privity  which  was  in  expedancy  between  the  tenant 
for  years  and  the  contingent  remainder-man,  when  he 
fliould  cony  ineje\  for  between  the  tenant  for  years 

and 
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and  the  leflbr,  or  the  remainder-man  of  the  inheritai)ce» 
there  was  a  privity :  and  before  the  flatute  of  quia 
^mpiores  terrarum^  a  tenure  arofe,  and  this  made  a  te« 
nant  for  years  a  kind  of  fiduciary  for  the  leflbr,  or  the 
remainder-man,  who  flood  in  his  place.  As  this  a& 
was  wrongful,  both  in  the  plaintiflf's  father  and  Sir 
jf.  H.  Cotton,  fo  this  wrong  was  committed  coUufively 
between  them  ;  and  it  was  plain  and  felf-evident,  that 
l;his  wrongful  collulive  tranfadion  had  turned  to  the 
lofs  and  damage  of  the  plaintij£ 

The  next  ixx^uiry  was,  whether  the  plaintiflF  was  en- 
titled to  any  remedy  in  Chancery  upon  the  principle 
of  equity.  At  law,  it  was  admitted,  he  could  have 
none.  And  it  mud  be  admitted  further,  that  if  the 
limitation  to  truAees  tio  preferve  contingent  remainders 
had  been  out  of  the  cafe,  he  would  have  had  none  in 
equity.  Indeed,  as  the  plaintiff's  father  was  only  te.* 
nant  fpr  years,  if  there  had  not  been  fuch  a  limitation 
to  the  truflees,  all  the  contingent  remainders  woiild 
have  been  void,  for  want  of  an  eftate  of  freehold  tQ 
fupport  them ;  and  Sir  J.  H,  Cotton  would  have  had 
the  immediate  freehold,  as  well  as  the  inheritance  in 
him,  which  would  hav«  given  him  a  dear  right.  But 
if  the  plaintiff's  father  had  been  tenant  for  life,  and 
there  had  been  no  fuch  limitation  to  the  truftees,  the 
plaintiff  would  even  then  havebeen  entitled  tono  remedy, 
becaufe  his  whole  ufe  in  the  land,  whilfl  it  remained  in 
contingency,  would  have  been  in  the  power  of  the  te^ 
nant  for  life  to  bar,  by  fine,  feoffment,  or  furrender 
$0  the  remainder^man  vefted :  and  there  could  hav^ 
fc>eeo  no  pretence  for  this  court  to  interpofe,  to  preferve 
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or  reftore  to  him  part  of  that  inheritance,  the  whole  of 
which  was  in  the  power  of  the  tenant  for  life  ;  there- 
fore,  the  ftrefs  and  foundation  of  the  plaintiff's  equity 
'depends  entirely  upon  the  eflate  limited  to  the  truftees 
to  preferve  contingent  ufes,  and  the  confequences  from 
thence.  And,  in  order  to  determine  concerning  the 
force  and  operation  of  this,  in  the  prefenc  cafe,  I  will 
confider, 

ift.  What  is  the  intention  and  ufe  of  creating  llmi-. 
tadons  to  truftees  for  preferving  contingent  remainders. 

adly.  What  eftate  fuch  truftees  take  in  point  of  law, 
and  what  adions  they  may  maintain  at  common  law. 

3dly,  What  is  the  nature  and  extent  of  this  truft  in 
equity,  and  what  remedy  they  may  purfue  in  this  court. 

4thly,  How  far,  and  in  what  cafes,  fuch  truftees 
may  be  charged  in  equity  for  a  breach  of  truft,  or  any 
other  perfon  be  affefted  by  their  afts,  or  laches,  in 

< 

breach  of  their  truft, 

I  ft,  The  intention  of  limitation  to  truftees  to  pre- 
ferve contingent  ufes,  took  its  rife  from  the  determina- 
tion of  two  great  cafes,  reported  by  Lord  Coke  in  his 
firft  volume;  Chudleigh*^  cafe,  HiL  31.  £//z.,  and 
Archer^ s  cafe,  Mich.  39  Eliz. ;  though  it  was  feveral 
years  after  thofe  refolutions,  before  that  light  was  ftruck 
out ;  and  it  was  not  brought  into  praftice  amongft  con* 
veyancers  till  the  time  of  the  ufurpation,  when,  pro- 
bably, the  providing  againft  forfeitures,  for  what  was 

then 
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then  called  treafon  and  delinquency,  was  an  additional 
motive  to  it. 

Let  us  fee,  then,  what  were  the  chafms  and  defers 
which  wanted  tQ  be  filled  up  and  remedied  in  conje- 
quence  of  thofe  two  judgments. 

The  grand  difpute  in  Chudleigh*%  cafe  was  concern- 
ing  the  po^er  of  fedffees  to  ufes,  created  finc^^the 
ftatute  of  27  Hen.  8.  c.  10.,  to  deftroy  contingent  u%s 
by  fine  or  feoffment,  before  the  contingent  ufe  came 

'in^o  beirtg. 

•  •  f 

In  order  to  determine  this,  the  Judges  entered  into 
very  refined  and  fpeculaiive  reafonings,  fome  of  whidi 
(I  fp^ak  it  with  reverence)  are  not  very  eafy'  to  com- 
prehend. 

They  all  agreed,  that  where  there  is  a  conveyance 
to  ufes,  to  the  ufe  of  the  father  for  life,  remainder  to  his 
firft  and  every  other  fon  in  tail, .  with  remainders  over ; 
in  all  thofe  cafes,  no  eftate  at  all  is  left  in  the  feoffee^, 
but  the  whole  edate  is  divefted  and  drawn  out  of  them 
by  the  ftatute  of  ufes. 

But  then  came  the  queftion  refpeAIng  the  contingent 
ufes  to  the  fons  not  in  ejfe.  On  the  one  fidcj  though 
they  admitted  there  was  no  eftate  left  in  the  feoffees, 
yet  they  faid  there  was  ^fciniilla  juris ^  a  power  of  entry 
to  preferve  the  contingent  ufes,  if,  by  reafon  of  diffeifin, 
or  diflurbance  of  the  eftate,  there  fhoiild  be  occafion : 
for,  fay  they,  no  ufe  can  be  executed  by  tlie  ftatute, 
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iinlefs  there  be  a  perfon  feifed  to  the  ufe,  and  alfo  a 
xejiuique  ufe.  And  if  any  difleifin  or  difturbance  of 
the  eftate  ihould  happen,  the  right  to  the  ufe  cannot 
be  executed  within  the  ftatute ;  therefore,  left  thefe 
contingent  ufes  Ihould  be  deftroyed,  and  not  executed,, 
there  muft,  by  conftruftion  of  the  ftatute,  be  fuch  a 
power  of  entry  left  in  tlie  feoffees  and  their  heirs. 

This  was  the  opinion  of  the  greateft  part  of  the 
Judges, 

Others  of  the  Judges  were  of  opinion,  that  there 
was  not  only  no  eftate  left  in  the  feoffees,  but  no  power 
'  or  right  to  enter,  nor  any  thing  to  do  with  the  land  \ 
but  that  they  were  at  firft  only  conduit  pipes,  and  the 
eftate  that  was  in  them,  was,  by  the  ftatute,  wholly 
transferred  to  ferve  the  ufes  which  were  in  ejffij  with  a 
pregnancy  and  profped  to  the  contingent  remainders, 
if  they  ihould  arife  in  due  time. 

It  muft  bo  obferved,  that  one  thing  which  weighed 
much  with  the  majority  of  the  Judges  to  be  of  opinion 
for  leaving  a  right  of  entry  in  the  feoffees  to  prefervc 
the  contingent  ufes,  was,  their  fear  of  perpetuities,  and 
of  having  contingent  eftates  by  way  of  ufe  in  perfons 
not  in  ejfcj  if  they  ihould  not  be  deftroyable^  by  thq 
feoffees ;  for  this  doflrine,  as  it  left  it  inlhe  power  of 
the  feoffees  to  preferve  the  contingent  ufes,  fo  it  put  i^ 
into  their  power  to  deftroy  th^m,  if  they  pleafed. 

The  reafon  of  which  was,  that,  at  that  time,  the  law 
Yfas  not  fettled  that  the  deftrudion  of  the  particular  eftate 
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by  the  feoflfment,  or  conveyance  of  the  cejitd  que  ufe 
for  life,  before  the  contingent  remainders  became  vefted^ 
was  a  deftrudion  of  the  contingent  remainders  :>  but 
afterwards  came  Archer"^  cafe,  in  which  cafe,  this  point 
was  folemnly  fettled,  and  they  were  relieved  from  their 
appreheniions ;  for  though  Archer* %  cafe  is  placed  in 
&e  reports  before  Chudleigb\  cafe,  it  was  not  deter« 
mined  until  fome  years  afterwards. 

The  cleared  fummary  of  the  reafoning  in  thofe  cafes^ 
is  dated  by  Mr.  Pollexfen^  in  his  argument  of  the  cafe 
of  HaUs  againft  Rifley  in  PoUeKfen^  385,  from  whedce 
I  have  taH^n  it* 

From  this  dedudion,  you  will  fee  what  were  the 
f  hafms  and  defeds  to  be  fupplied. 

Here  was,  then,  underflood  to  be  a  power  in  the 
genend  feoffees  to  ufes,  either  to  preferye  or  deftroy 
thofe  ufes  ad  libitum^  and  here  was  a  power  in  die 
(efimque  ufe  for  life  to  deftroy  them, 

flow  were  thof^?  defedts  to  be  fupplied  and  filled 
up  ?  By  veftlng  a  limitation  in  certain  truftees  eo  no^ 
jniney  fipoi^  an  pcprefs  truft  to  fupport  them.  But  how 
to  fuppo^  Utimi  i  By  preferving  the  whole  inheritance 
(o  come  entire  to  the  eejiuique  ufe  in  contingency,  ia 
like  manner  as  truftees  to  ufes  ought  to  do  before  the 
llatute  of  ufes,  when  they  were  but  trufts  to  be  eze» 
f  utfsd  in  this  court.  And,  as  things  then  ftood,  fuck 
$ruftees,  having  the  whole  legal  eftate,  might  and  ought 
tP  pf cferye  tl)e  atire  JBh^iitsuice,  whether  confifting  oF 
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the  lands,  mines,  or  timber,  for  the  benefit  of  all  the 
eejiuique  trufts  in  remainder,  either  vetted  or  coa- 
dngent. 

Secondly,  confider,  in  the  next  place,  what  fuch 
.truftees  take  in  point  of  law,  and  what  adions  they 
may  maintain  at  common  law. 

It  hath  formerly  been  attempted  to  be  brought  in 
queftion,.  whether,  upon  fuch  a  limitation  to  truftees, 
after  a  prior  limitation  for  life,  they  took  any  eftate  at 
all  in  the  land,  or  only  a  right  of  entry  on  the  forfeit- 
ure, or  furrender  of  the  firft  tenant  for  life,  by  reafoa 
that  the  limitation  being  only  during  his  life,  could 
not  commence  or  take  effed  after  his  death. 

But  this  was  foon  fettled  on  the  authority  of  Cbol- 
mDndelef%  cafe,  2  Coke^  5  a.  where  it  is  held,  thai  if 
there  is  a  leafe  to  A.  for  life,  remainder  to  another 
during  the  life  of  yf .,  this  is  a  good  remainder ;  for^ 
by  poiEbility,  the  remainder  may  take  effed  in  cafe  a 
tenant  for  life  makes  a  feoffment  in  fee,  or  commits 
;iny  t>ther  forfeiture;  and  fo  in  the. Book  41  £,.  3. 
Ftizh*  Title  Wajie^  83. ;  and  this  is  followed  by  the  late 
cafe  oiDuncomb  againft  Dtmcomby  Hil.  yWm.^.  C.B. 
3  Lev.  437»f  which  was  one  of  the  firft  cafes  wherein 
the  operation  of  fuch  limitation  to  truftees  to  preferve 
contingent  ufes  came  into  queftion. 

If  this  be  fo,  upon  fuch  a  limitation,  after  a  prior 
eftate  for  life,  it  holds  much  more  ftrongly  when  limited 
after  a  prior  eftate  for  years  only,  determinable  on  the 

life 
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life;,  of  the  firft  tenant ;   becaufe,  in  the  laft  cafe,  it 

••  • 

*  comes  the  firft  eftate  of  freehold  to  the  truftees,  as  was 
rightly  reafoned  by  Lord  Chief  Juftice  Lee^  in  the  cafe   Ante,ch.  x. 
of  Smith  V.  Dormer^  and  Parkhurft.  '  ^  ' 

It  is  plain,  therefore,  that  thefe  truftees  had  the  im- 
mediate freehold  In  them,  an  eftate  pur  autre  vie ;  and 
at  law  they  alone  could  maintain  or  defend  any  aftion 
concerning  the  freehold. 

If  a  diffeifm  was  committed,  they  muft  bring  the 
afiize,  and  they  muft  defend  in  all  pracipes ;  for  the 
poffeffion  of  the  tenant  for  years  was,  in  law,  their 
poffeffion :  for  this  reafon,  they  had  in  law  an  intereft 

« 

in  the  timber  ;  not  indeed  to  cut  down  or  deftroy,  but 
in  refpeft  of  the  enjoyment  by  their  tenant  for  years, 
and  of  the  expectancy  of  its  coming  into  their  adlual 
poffeffion  by  the  determination  of  his  eftate,  as  part  of 
iheir  freehold. 

Notwithftanding  all  this,  it  is  certain  that  they  could 
maintain  no  action  of  wafte :  the  reafon  of  which  is, 
that  the  common  law  gave  the  prohibition  of  wafte 
only  to  an  owner  of  the  inheritance ;  and  the  ftatute 
of  Gloucejier  gave  the  writ  of  wafle  to  the  fame  perfons. 
But  in  this  refpeft,  fuch  truftees  are  in  no  other  con- 
dition than  all  other  remainder-men  for  life. 

Thirdly,  confider,  in  the  next  place,  what  Is  the 
nature  and  extent  of  their  truft  in  equity,  and  what 
remedies  they  may  purfue  in  this  court. 

And 
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And  I  hold  it  to  be  agreeable  to  natural  joiBce, 
and  in  fupport  of  right  to  conilrue  their  tnift  in  the 
mod  liberal  manner.    Iii  the  cafe  of  Manfell  againft 
Manfelly  which  miift  be  more  particularly  mentioned 
by  and  by,  it  was  exprefsly  laid  down  by  Lord  Rty^ 
m$ndj  as  I  took  it  from  his  own  mouth :  ^^  It  is  only 
"  pofitive  law,  ^that  tenant  for  life  may  deftroy  con- 
^  tmgent  remainders,  and  therefore  it  was  a  very  con- 
**  fiderable  inventidh  to  create  thefe  trufts  to  prefer^e 
^'  them ;  they  are  the  creature  of  the  court,  and  pro* 
••  pcrly  under  its  diredion  and  control*' 

The  firft  truft  is  declared  to  preferve  the  contingent 
eftates  therein-after  limited.  How  to  preferve  them  ? 
To  preferve  the  inheritance  as  entire  as  poflible,  to  go 
according  to  the  fucceffion  eftablifhed  by  the  teftator, 
which  inheritance  conlifls  of  the  land,  timber,  and 
mines,  and  cannot  be  preferved  entire  without  preferv- 
ing  aU  three.  In  many  eftates,  the  timber  is  the  moft 
valuable  part,  in  more,^  the  mines ;  and  the  deftruftion 
of  one,  or  the  exhaufting  of  the  other,  might  take 
away  or  be  an  alienation  of  the  beft  p^  of  the  in- 
heritancct 

But  it  hath  been  objeded,  that  this  relates  only  to 
the  prefervation  of  the  legal  eftate  of  the  ufe,  and  not 
to  the  timber  or  mines,  becaufe  the  eftate  of  the  trufteei 
cannot  fupport  any  a&ion  of  wafte* 

This  might,  in  many  inftances,  be  to  prefiprve  tlic 
|be}l,  without  the  kernel,  and  brings  it  to  the  queftion. 
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what  remedi^  they  may,  in  virtue  of  this  truft^  purfue 
in  this  court. 

Thefe  trufls  are  equally  declared  to  make  entries 
and  bring  aftions,  as  the  cafe  ihall  require.  Here  it  is 
exprefsly  to  do  all  and  every  fuch  lawful  ad  and  ads 
by  entry,  or  otherwife,  as  fliall  be  requifite  for  that 
purpofe  and  end. 

But  whether  the  expreffion  be  the  one  or  the  other^ 
it  comes  to  the  fame  thing,  and  comprehends  all  re-* 
medies  both  in  law  and  equity.  For  the  courfe  of 
equity  is  a  part  of  the  conftitution  of  the  law  and 
judicial  proceedings  in  this  kingdom. 

Therefore,  if  after  a  forfeiture  committed,  and  an 
entry  made  for  that  forfeiture,  fuch  truflees  wanted 
any  affiftance  of  a  court  of  equity  in  fupport  of  their 
trult,  and  not  to  break  in  upon  the  right  of  the  tenant 
for  life,  to  receive  the  rents  and  profits,  they  might  un- 
doubtedly, by  force  of  this  truft,  have  their  remedy 
here. 

As  they  may  do  this,  I  am  clearly  of  ojunion,  that 
they  may  bring  a  bill  for  an  injundion  to  flay  wafte, 
although  no  precedent  in  point  is  produced  for  it.  . 

In  the  prefent  cafe,  they  were  remainder-men  pur 
autre  w,  and  immediate  owners  of  the  freehold  in  law. 
In  the  cafe  of  Dayrell  againft  Cbampneys^  i  Ab.  of  Cafes 

in  tftUtj^  4oo«  a  remaiader-maa  for  life  was  admitted 

to 
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to  maintain  fuch  a  bill,  without  making  the  owner  of 
the  inheritance  a  party ;  and  although  it  was  obferved 
upon  that  cafe  by  Mr.  Clark j  that  it  appears  by  the 
ftate  of  it  in  the  book,  that  the  plaintiff  had  the  firfl 
remainder  in  tail  vefted,  yet  that  doth  not  appear  by 
the  recitals  of  this  decretal  order ;  and  if  it  had,  the 
objedion  could  not  have  been  made. 

If  the  truftees  could  do  this  as  remainder-men  of 
the  legal  eftate  pur  autre  vie^  furely  their  truft,  which 
affeds  their  confcience,  and,  according  to  Lord  Ray- 
mond^s  opinion,  makes  them  creatures  of  this  court, 
would  not  make  their  cafe  the  weaker  here. 

But  the  books  go  further,  and  fay,  a  bill  may  be 
brpught  for  an  injimdion  to  flay  wafte,  on  behalf  of 
an  infant  en  ventre /a  mere.  And  fo  is  Mufgrave 
againft  Pjrry,  2  Vern.y  10.  which  is  liable  to  much 
more  difficulty ;  for  that  mud  be  as  amicus  curia^  on 
the  unborn  child*s  behalf. 

I  therefore  hold  moft  clearly,  that  the  truftees  migtt 
have  brought  fuch  a  bill,  and  obtained  an  injundion 
to  flay  this  wafte,  both  againft  the  plaintiff's  .father, 
and  the  late  Sir  yohn  Hind  Cotton. 

Purfue  this  then  into  its  neceflary  confequences. 

Suppofc,  after  fuch  an  injunftion  granted,  the  timber 
had  been  felled.  This  had  been  a  contempt  of  the  court, 
and  the  contemnot  mufl;  have  flood  committed:     * 

'    Then 
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Then  arifes  the  queftion  which  Mr.  Solicitor  General* 
very  properly  put  in  his  argument :— On  what  terms 
Ihould  they  be  difcharged  ?    This  court  could  not  have  ^ 
fined  them ;  therefore,  certainly,  only  on  tjie  terms  of 
making  fatisfa&ion.     That  farisfa£tion  could  not  have* 
been  by  fetting  up  the  trees  again,  and  therefore  it  muft 
have  been  by  paying  the  value.     Who  muft  have  had 
that  value  ?    Not  the  tenant  for  years,  for  he  had  no 
pretence  to  it ;  nor  the  remote  remainder-man  in  fee, 
for  he  had  no  right  to  take  it :    and  this  would  have 
been  to  reward  them  both  for  their  contempt  and  col- 
lufion.     The  confequence  is,  it  mufl  have  been  laid 
up  and  fecured  to  attend  the  contingent  uies :  without  - 
this,  judice  could  not  have  been  done* 

Fourthly,  It  comes  next  to  be  confidered,  how  far 
and  in  what  cafes  fuch  truftees  may  be  charged  in 
equity  with  a  breach  of  truft,  or  any  other  perfon  may 
be  aflfeded  by  their  ad,  or  laches,  in  breach  of  truft. 

'  Notwithftanding  the  faying  •  of  Mr.  Pollexfen^  argu^ 
endo  at  the  bar,  {Poll.  250.)  "  that  truftees  to  preferve 

•  contingent  remainders  were  never  puniftied  in  equity 

when  they  broke  their  truft,*'  (which,  by  the  way,  is 

a' kind  of  contradidion  in  terms),  that  is  now  ex* 

ploded,  and  fettled  to  the  fatisfadion  of  mankind  to 

be  otherwife. 

It  was  firft  broken  in  upon  by  Lord  Harcourty  in  the    Prcc  Ch. 

cafe  of  Pye  and  Gorges^  Micb\  1 7 1  o,  where  he  declared,  ,  ^  p'  y^^^ 

^_ 128. 

2  Salk.  680. 

*  Afterwards  Lord  MansficldQ.  J. 

"''   '  that 
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that  ^  ivhen  fuch  truilees  were  appointed,  whether  hy 
** ,  marriage  fettlement  or  will,  and  they,  before  the 
^^  birth  of  a  fon,  joined  in  a  conveyance  to  deftroy  the 
*^  contingent  remainders,  this  was  a  plain  breach  of 
^  truft,  and  the  perfons  taking  under  fuch  a  convey* 
^  ance,  if  voluntary,  or  havmg  notice,  fhould  be  liable 
^  to  the  fame  tnifts  ;'*  and  he  faid,  if  there  was  na 
precedent  in  the  cafe,  he  would  make  one. 


lEq.  &r.  Then  came  Tipping  againft  Pigot  in  Micb.  171 1, 

Gilb.^£q!        before  die  lame  Lord  Chancellor,  and  he  adhered  to 
^^  S4*         the  fame  do£fa:ine,  and  faid,  it  would  be  dangerous  for 

fuch  truftees  themfelves  to  make  the  experiment.   Thus 

it  Itood,  till  the  great  cafe  of  Manfcll  againfl  ManfeU<^ 

which  was  firft  decreed  by  Sir  Jofeph  Jekyll^  at  the 

1  P.  Wins.      Rolls,  in  January  1731,  and  afterwards  by  Lord  Kit^^ 

t  Eq.  Ql        ai&fted  by  Lord  Raymond^  and  Lord  Chief  Baron  Rey^ 

Abr.747.        u^/j/j^  12th  December  1732. 

Here  it  was  firft  folemnly  fettled,  by  the  concurrent 
opinion  of  all  thofe  great  men,  that  the  truftees  them* 
felves  ihall  be  liable,  in  equity,  to  make  fatisfadion  for 
fuch  a  breach  of  truft,  and  alfo,  that  a  voluntary  alienee, 
or  a  purchafer  for  a  valuable  confideration^  with  notice 
of  the  truft,  ihall  be  decreed  in  equity  to  reftore  the 
eftate ;  and,  in  that  cafe,  it  was  decreed  accordingly. 

Thus  it  ftands  determined,  that  for  a  breach  of  truft 
in  aliening  the  inheritance,  the  truftees  are  liable,  and 
other  perfons  are  affe^ed  by  their  a£t  done  in  breach 
cf  this  truft. 


PQ 
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On  thi^  I  build.  Suppofe  thefe  truftees  had  con- 
fented  to  the  felling  and  fale  of  the  timber ;  had  joined 
with  Mr.  GartB  and  Sir  yohn  Hind  C^ticn  in  the  arti- 
cles,  and  exprefsly  covenanted,  that  they  would  bring 
no  bill  for  an  injundion ;  would  the  truftees,  in  that 
cafe,  have  been  liable  ^  Clearly  fb }  for  it  was  agree*^ 
ing  to  alien  part  of  the  inheritance  ;  and  it  plainly  fol- 
lows from  the  principle  on  which  the  court  founded 
itfelf  in  Manfell  againft  Mafifeil :  Lord  Raymond  laid. 
It  was  ftrange,  in  natural  reafon,  to  fay,  that  where 
a  man  hath  created  a  trilft  to  preferve  his  eftate,  the 
*'  truftees  may  break  that  triift,  and  give  away  the 
**  eftate  with  impunity )  and  that  there  Wanted  no  par* 
*^  ticular  precedent  for  it,  becaufe  it  is  founded  on  all  » 

**  the  general  rules  of  t;ruft;*' 

if  the  truftees  had  joined  in  thd  articles  thus  to  break 
their  ttuft,  would  Mr.  Gartb  the  father,  or  the  late  Sit 
Jdhn  Hind  Cotton^  have  been  affefted  by  this  exprels 
aft,  done  in  breach  of  their  tf uft  ?  This,  to  me,  h 
alfo  as  clear ;  for  then  they  would  have  had  notice  of 
this  breach  of  truft,  and  have  reaped  the  benefits  of  it, 
which  is  exprefsly  within  the  rule  of  Man/ell  againft 
ManfelL  And  here  I  cannot  help  repeating  fome  re- 
markable words  of  Lord  King^  who  was  not  difpofed  to 
amplify  the  jurifdiftion  of  this  court.  "  If  it  is,**  (aid 
his  Lordfliip)  '^  a  breach  of  truft,  and  the  truftees 
**  convey  the  eftate  over,  a  court  of  equity  is  not  to 
**  fit  ftill  and  let  others  profit  by  the  fpoiL** 

This  pofiuon  is  very  appofite  to  the  prefent  cafe  j  all 

the  difference  is,  that  here  is  no  pcfitlve  aft  of  the  truf- 

Vol.  IL  E  e  tees. 
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tees,  but  only  a  lacbesy  or  negled  in  not  performing 
their  trufty  and  bringing  a  bill  for  an  injundion  to  ftop 
this  wafle. 

This  may  czcufe  the  truflees,  if  they  had  no  notice 

of  the  fcheme,  or  attempt  to  Rrip  the  eftate  of  the 

'■  timber;  but  how  will  it  excufe  the  others,  who,  as 

Lord  King  exprefled  it,  have  profited  by  the  fpoil? 
By  no  means. 

In  all  cafes  of  alienations,  the  alienees  are  not  aSeded 
merely  by  the  aft  of  the  truftees,  but  by  notice  of  the 
truft ;  and  here  all  parties  had  adtual  notice  of  the  will, 
claim  under  it,  and  have  exprefsly  recited  it  in  their 
articles :  therefore,  in  this  cafe,  the  aftual  notice  of  the 
truft  operates  to  make  the  laches  of  the  truftees  affe£t 
them,  as  much  as  their  exprefs  zQl  would  have  done 
in  the  other ;  and  it  would  be  ftrange  to  fay,  that 
the  plaintiff's  and  defendant's  fether  would  have  been 
liable  for  the  timber,  if  the  truftees  had  concurred  in 
the  deftruftion  and  fale  of  it ;  but  (hall  be  in  a  better 
condition,  becaufe  they  did  not.  What  is  the  juftice 
that  refults  from  hence,  but  reftitution?  Juft  as  in 
the  cafe  of  an  alienation  with  notice,  the  juftice  would 
have  been  a  reconveyance.  Indeed,  it  plainly  follows 
by  analogy,  from  thence. 

Suppofe  an  eftate,  with  valuable  mines  in  it  unopen- 
ed, fettled  in  this  manner,  and  the  truftees  to  prefervc 
contingent  remainders  had  joined  in  an  alienation  with 
notice :  afterwards,  fuch  a  purchafer  with  notice  opens 
the  mines,  and  exhaufts  them,  putting  a  great  fum  of 

2  money 
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money  into  his  pocket ;  then  a  fon  is  born,  who  is  te« 
nant  in  tail :  the  tenant  for  life  dies,  and  the  fon  brings 
a  bill  for  a  reconveyance ;  if,  according  to  the  Autho- 
rity of  Manfell  againft  Manfell^  the  court  had  decreed 
a  reconveyance,  would  the  juilice  have  been  complete, 
without  decreeing  fatisfadion  for  fo  much  of  the  inhe- 
ritance as  was  carried  ofl^,  by  exhaufting  the  mines  ? 
Clearly  not.  It  wo;ild  be  a  neceiTary  unavoidable  con- 
fequence  of  equity,  that  fatisfaftion  muft  be  made  to 
the  owner  of  the  inheritance.  And  yet  this  is  liable  to 
the  fame  objections  as  have  been  made  in  the  prefent  cafe 
at  the  bar.  It  was  done  at  a  time  when  the  contingent 
remainder-man  had  neither  y^j  in  re  not  jus  ad  rem^  be- 
fore he  was  in  rerwn  natura  ;  and  no  wrong  can'  be 
done  to  a  perfon  non-exiftent.  But  thefe  are  colour- 
able objeftions  only :  for,  if  equity  ought  to  wait,  and 
expect  the  veiling  of  the  eftate  for  his  benefit,  and  re- 
ftore  him  that  eftate,  it  ought  to  do  it  completely. 

I  have  chofen  to. go  through  the  general  reafoning, 
(which  hath,  upon  the  maturefl  confideration,  con- 
vinced me,  that  the  plaintiff  ought  to  be  relieved  in 
this  court),  before  I  ftate  the  objedions  made  on  the 
part  of  the  defendant,  the  rather,  becaufe  the  cleareft 
anfwer  to  thefe  objections  will  arife  from  the  right  ap- 
plication  of  that  reafoning. 

Firft  objection. — ^That  the  interpofition  and  allow- 
ance of  truftees  to  preferve  contingent  remainders,  was 
not  intended,  nor  has  been  fuffered,  to  alter  the  legal 
rights  of  the  tena^ais.for  life,  and  the  firft  remainder- 

£  e  2  man 
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man  of  the  inheritance  vefted>  either  in  tefped  of  the 
timber,   or  other  property  of,  or  powers  over,  the 

eflate. 

Anfwcr.— This  obje£lioh  aflbmes  too  much ;  for  I 
have  already,  proved,  and  it'  is  demonflrable,  that  the 
Very  intention  of  interpofing  this  new  invented  limita- 
tion, was  to  alter  and  abridge  the  legal  rights,  both  of 
the  tenant  for  life  and  the  firft  remainder-man  vetted  ;  to 
abridge  the  legal  right  of  the  former  to  defeat  and  deftroy 
the  contingent  ufe  of  the  inheritance,  whilft  it  remains 
contingent  and  eventual ;  to  abridge  the  legal  right  of 
the  latter  to  deftroy  it,  by  accepung  a  furrender  of  the 
eflate  for  life ;  all  which  are  as  much  legal  powers,  as 
thcf  cutting  down  of  timber,  or  the  opening  or  digging 
of  mines. 

-         * 

I  admit  the  inftance  which  was  put,  that  if  (where 
there  is  tenant  for  life,  or  for  years,  fubjed  to  watte) 
timber  is  blown  down  by  accident,  or  cot  down  by  the 
tort  of  a  ftranger,  or  of  the  tenant  for  life  alone,  the 
owner  of  the  firtt  remainder  of  inheritance  vetted,  fhall 
have  the  benefit  of  it ;  fo  was  the  cafe  of  the  timber 
blown  down  on  the  late  Duke  of  Newcq/ile^s  eftate, 
and  the  cafe  of  WJntfield  againtt  Bewity  2  P.  Wms.  240 : 
but  the  afcertaining  of  the  ground  of  thefe  refolutions; 
is  fufEcient  to  dittiiiguifh  them  from  the  prefent  cafe. 

The  common  law  doth  not,  nor  can  confider  con* 
tihgent  ufes,  as  having  exiftence  till  they  hap^ 
pen  J    therefore,   according  to  Lewis  Br^les's  cafe, 

iiQk 
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XX  Co.  79.  and  CT^//  againft  Udally  Alleyn  81.  an 
eflate  in  contingency  is  as  no  eftate,  till  the  contingency 
happens.  And  when  the  trees  are  fevered,  the  pro- 
perty muft  veil  immediately  in  fomebody,  and  that 
can  only  be  in  the  firft  remainder-man  of  inheritance 
vefted ;  and,  on  the  foundation  of  that  property,  he 
may  maintain  trover  for  them. 

This  is  liis  right  at  law ;  and  there  is,  in  the  cafes 
put  of  trees  fallen  by  accident,  or  merely  by  the  wrong- 
ful a£t  of  a  flranger,  or  of  the  tenant  for  life,  no  ground 
of  equity  to  take  it  from  him. 

But  here  comes  in  the  force  and  operation  of  the 
collufion  in  this  cafe.  This  deflru£tion  being  nuLde 
by  contrivance  and  coUulion  with  the  remainder-man^ 
and  affe£ting  his  confcience;  obliges  this  court  to  pur- 
fue  its  kno^yn  maxims,  in  laying  hold  of  it,  either  by 
reftraining  the  aft  before  it  be  completed,  or  decreeing 
fatisfaftion  for  it  afterwards.  For  in  all  cafes  where  a 
legal  right  is  acquired,  or  exercifed  by  fraud  or  collu- 
fion, contrary  to  confcience,  it  is  the  office  of  this 
court  to  enjoin  it^  or  decree  a  compenfation« 

Second  objeOion.-— That  the  relief  fought  by  the 
bill>  is  contrary  to  all  the  rules  of  law,  which  allows  no 
remedy  for  wafte  to  any  perfon,  who  hath  not  an  im* 
mediate  reverfion  or  remainder  of  inheritance  vefted  at 
the  time  of  the  wafte  committed* 

Anfwer. — ^This  is  true  in  general,  though  it  admits 
cf  fome  ezceptioni,^  even  at  common  law.    But  if  it 

E  c  3  were 
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were  true  at  commonlaw.  in  the  latitude  with  which 
it  was  laid  down,  it  would  not  govern  this  cafe,  which 
depends  upon  principles  pC  equity,  arifing  from  the  ^ 
coUufion  and  covin  between  the  tenant  for  ye^rs  and 
the  remote  remainder-man;  which  is  an  eftablifhed 
ground  of  relief  in  this  court,  even  beyond,  and  fome«» 
times  contrary  to,  the  rules  of  law. 

However,  as  I  always  incline  to  adhere,  as  near  as 
juftice  will  admit,  to  the  rule  equitas  fcqu\tur  legem^  J 
will  endeavour  to  fhew  how  far  the  opinion  I  hayc 
given,  coincides  with,  and  is  fupported  by,  the  reafon 
of  fqme  cafes  concerning  wafte. 

It  is  clear,  that  when  there  is  tenant  for  life  with 
remainder  for  lifjp,  rem<^nder  over  in  fee  or  tail,  and 
tenant  for  life  coipmits  wafte,  the  remainder-mai^  in  fee, 

or  in  tail,  can  have  no  adion  of  wade.     The  reafon 

.  •       •  •  ■ 

is,  becaufe  the  plaintiff  in  the  adion  mud  recover  the 
place  wafted,  and  that  would  be  an  injuftice  to  the  re- 
maii^der  for  life,  which  is  not  forfeited  \  and  if  it  fhould 
be  recovered  by  the  owner  of  the  inheritance,  (being 
under  a  limitation  of  the  party),  it  would  never  go 
back  again. 

Bi^t,  notwithftaiid-ng   that,  he  may  have  another 
a£Hop  of  trover  for  the  trees,  and  therein  recover  fatif- 
faction  for  the  wrong  done  to  the  inheritance  \  nay, 
I  in  cafe  the  remainder-man  for  life  dies,  living  the  re- 

mainder-man of  the  inheritance,  he  may  then  bring  an 
aftion  of  wafte  for  the  wafte  done  during  the  contii^u- 
ance  of  the  remainder  for  life. 

Further, 
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Further,  if  there  be  tenant  for  life,  with  an  imme- 
diate remainder  or  reverlion  in  fee^  and  the  remainder- 
man, or  reverfioner  in  fee,  grants  over  his  remainder 
or  reverfion  to  A.  for  the  life  of  A.^  then  the  tenant 
for  life  commits  wafte,  and  afterwards  the  grantor  of 
the  remainder  or  reverfion  for  life  dies,  this  remainder, 
man  or  reverfioner  in  fee  may  maintain  an  aftion  of 
wafte,  though  he  had  parted  with  his  remainder  or 
reverfion  for  that  time  by  his  own  voluntary  aft. 

All  this  appears  by  Pagefs  cafe,  5  Co.  j6  b.  and 
the  cafe  oiUdallv  Udall-y  and  I  fhall  make  a  further 
ufe  of  it  by  and  by. 

But  fuch  is  the  abhorrence  of  the  common  law  to 
wafte  and  deftruftion,  that  it  hath  extended  its  reme- 
dies,- in  fome  fpecial  cafes,  beyond  the  ftrift  principles 
on  which  they  were  originally  founded ;  and,  there- 
fore, though  it  be  requifite,  in  general,  that  the  in- 
heritance fhould  be  vefted  in  the  plaintiff  at  the  time  of 
the  wafte  done,  elfe  he  cannot  lay  it  to  his  difherifon, 
yet,  if  the  eft  ate  were  out  of  him  by  wrong,  and  then 
came  into  him  again,  he  ihall  maintain  the  adion  of 
wafte.  Thus,  if  leflee  for  life  make  a  feoffment  in  fee 
upon  condition,  the  feoffee  does  wafte,  and  afterwards 
breaks  the  condition,  and  the  leffee  for  life  enters  for 
the  breach,  though  the  reverfioner  had  nothing  in  the 
reverfion  at  the  time  of  the  wafte  done,  yet,  as  it  was 
out  of  him  by  tort,  when  it  is  revefted,  he  fhall  have 
this  remedy,     Co.  Lit.  356  ^ar. 

£  e  4  But 


4^4  ^'^  ^^    Reinaindfr.  Cb.  ^  §  2^ 

But  there  is  another  cole  at  law,  the  reafon  of  v^dt 
ibemi  to  xne  to  be  more  analpgous  to  the  prei^uctt  cafe : 
as  that  of  a  biihop,  after  the  re&itution  of  teroporali? 
ties  to  him  and  his  fucceflbrs  in  right  o^  his  church. 
When  hi;  dies,  during  the  vacancy^  the  right  is  in 
the  king ;  and  when  a  nev  bifhop  is  inyefted  in  the 
temporalities,  the  fee  is  in  him.  Syppqfe,  then,  a  te- 
|ipt  for  life  or  for  years,  by  demife  of  the  predeceffor, 
commits  w^fte  during  the  vacancy,  the  fucceflor  ibali 
have  the  a£Uon  for  this  wafte,  though  he  had  nothing  at 
^U  in  the  land  at  th/b  titn^  the  wafle  w^  done.  Co. 
f.it.  ^^6.  Fii7di€rberf%  N.  Br.  n  2. 

I  (hall  be  told,  perhaps,  that  that  is  by  particular 
ftatute,  and,  therefore,  is  no  proof  of  the  reafon  of 
the  cootmon  law,  and  that  the  ftatute  of  li/I^rlb.  ch.  29. 
Igainft  depredations  upon  the  po^ffi^ons  of  ecglicfi^fti: 
p^i  pierfons,  gfve  this  remedy  ^  and,  for  this,  ibme 
|x>uaten^ce  tnay  pc  dr^wn  from  wh^  Fiizbfrbert  hj\ 
in  the  pl^ 


9ut  I  b^  Uay^  tq  diepy  this  tq  1^  law,  and  tQ  hold^ 
that  that  fti|,tvte  doth  not  mdud/s  ]bi(hops,  or  their  pof* 
^\fXiii  i  a^d  of  ihis  opinion  1%  Lofd  Coke^  vfx  his  readw 
tog bn  t;he  ft»ti^  of  itf^rft.  ^hjl.  151.  Hi?  wjcds 
tre ;  ^'  This  a£k  i»citendeth  ^nly  to  abbots,  prion,  and 
*^  oiiktt  prjebtes  that  be  religious  and  i^c^lar,  and  no( 
^*  to  ^ftops  and  other  ccclefiaftical  perfons  bdng  £ecv 
'^  br ;  for  in  the  fenond  clai^ie  of  this  ^A  btytffmdi 
^'  relMo/omm  is  mentioned,  for  the  didinftion  between 
f '  Religious  and  fecular  ^  and  the  reafon  of  this  diver- 


TcfZrXyi.   ^enuunder,  Cb,vu.%a4.  4^%$ 

V  fity  i8»  that  the  abbots  and  priors^  ^4  other  rel^ 
f  ^  OU6  perfow^  are  dead  perfons  in  lav,  and  have  car 
f  ^  padty  to  have  lands  and  goods  only  for  the  ufe  aQ4 
i^  bene^t  of  the  houfe,  and  cannpt  make  any  tefta^ 
f  ^  ment ;  and,  therefqre>  the  church  ox  reli^ous  houfe 
^  is  holden  always  qne^  in  refpe^k  whereof  the  fuc- 
**  ceeding  abbot  ihall  have  an  affize  for  dtffeifin  done 
f '  in  the  life-time  of  his  predeceflqr,  and  an  a£Uon  of 
f  f  wafte  for  wafte  done  in  his  predecefibr^s  time ;  but 
^^  fo  fliall  not  a  biihop,  dean,  archdeacon,  or  the  like, 
f <  who  are  ecclefiafUcal  perfons  fecular ;  becaufe  the 
^f  church,  by  their  d^uh,  hath  an  akeration,  and  is 
•*  not  always  one.'* 

That  the  opinion  of  Lord  Coke  was,  that  the  adHon 
is  not  founded  on  the  ftatute  of  Marlb.  is  clear  by 
other  cafes  }  for  if  bifhops  were  within  the  ftatute^ 
then  they,  as  wdl  as  abbots,  might  have  an  a&ion  of 
yrzBLtj  for  wafte  done,  not  in  time  of  vacancy,  but  in 
their  predeceflbr's  time,  which>  as  to  ecdefiaftical  per* 
^ns  regular,  is  clearly  within  the  ftatute;  but  it 
hath  been  fettled,  that  they  cannot,  Z9^^'^^i*  i5« 
a  Henry  4*  2.  2  RoWs  Abr.  8.  24  Pla.  3,  4»  5,  6,  j. 
]?n>m  hence  I  infer,  that  this  remedy  was  given  not  by 
l^articular  ftatute,  but  by  the  policy  of  the  law,  which 
ivpuld  not  permit  an  eftate  which  it  allowed  to  be  cre- 
ated, and  whilft  it  was  lAgreniio  kgis^  as  it  were,  to  be 
^eftroyed  or  ftripped,  without  giving  a  remedy  to  pu* 
pi^  it,  though  by  an  extenfion  of  its  conunon  prin- 


But 
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But  (till  I  muft  refort  back  to  this,  that  if  there  was 
not  fo  much  countenance  from  the  reafon  of  fome  calcs 
at  the  common  law  for  this  opinion,  yet  that  would  not 
govern  this  cafe,  which  depends  on  principles  of 
equity ;  and  equity  hath  always  gone  further  to  re- 
train wafte  and  deflruflion,  than  the  common  law 
hath  done. 

Therefore,  in  the  cafe  already  put,  of  an  interme- 
diate remainder  for  life,  though  the  law  allows  no 
aftion  of  wafte,  this  court  fuftains  a  bill  for  an  injunc- 
tion;  and  this  ab  antiquo^  according  to  the  cafe  in 
Moore ^  554.  where  Lord  Ellefmere  fays,  he  had  feen 
a  precedent  for  it  fo  long  ago  as  in  the  reign  of  Rich.  2., 
I  Roirs  Abr.  377.  I  Vern.  23.  and  many  cafes  in 
practice* 

And  although  the  tenant  in  tail,  after  polHbility  of 
iffue  extinft,  is  at  law  difpunifliable  for  wafte,  by  rea- 
fon of  the  inheritance,  which  was  once  in  him,  yet 
Lord  Chancellor  Nottingham  was  clearly  of  opinion, 
to  grant  an  injundion  to  reftrain  a  tenant  in  tail  from 
committing  wafte  in  timber  which  grew  for  the  orna- 
ment of  a  manfion-houfe, .  Abraham  v.  Buib,  2  Vent. 
53.  and  2  Shower  6g.  In  the  fame  book,  there  is 
the  like  cafe  before  Sir  jfohn  Trevor^  M.  R.,  2  Free- 
man  278.  and  this  hath  been  followed  fince  by  feve- 
ral  cafes  of  tenant  for  Ufe  without  impeachment  of 
wafte  generally,  who  have  attempted  to  pull  down  a 
manfion-houfe,  or  to  cut  down  timber  growing  £ot 
(belter,  or  ornament  of  the  manfion-houfe. 

But 
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But  this  court  hath  gone  ftill  further  ;  and,  in  the 
cafe  of  Abraham  v.  Bubbj  Loid  Nottingham  cites  th« 
cafe  of  a  Lady  Evelyn^  where  there  was  tenant  for  life; 
remainder  to  the  firft  fon  for  life,  without  impeach*^ 
ment  of  wafte,  with  remainders  over,  and  the  firft  fon, 
by  leave  of  the  leflfee  of  the  tenant  for  life,  came  upon 
the  land,  and  felled  timber,  which  was  not  under  the 
defcription  of  trees  growing  for  flielter  or  ornament ; 
and  this  court  granted  an  injun£tion  againft  him, 
though  no  zQiioii  whatfoever  could  be  maintained  at 
law :  and,  upon  the  fame^  ground,  I  did  the  like  in 
.  the  cafe  of  Fleming  againft  the  late  bifhop  of  Carli/fe^ 
and  others.  There  the  biihop  was  tenant  for  life,  re- 
mainder to  his  eldeft  fon  for  life,  without  impeachment 
of  wafte,  with  remainder  over  in  fee.  The  eldeft  fon, 
by  permiffion  of  the  bifliop,  entered,  and  began  to  cut 
down  the  timber ;  and  the  reverfioner  in  fee  brought 
a  bill  for  an  injun&ion,  and  I  granted  it,  becaufe  he  was 
not.  to  be  allowed  to  exercife  his  power  of  doing  wafte 
by  anticipation,  and  before  the  eftate  to  which  this 
privilege  was  annexed  came  into  poiTeilion,  And  this 
in  Veafon  comes  near  to  the  cafe  of  the  late  Sir  John 
Hind  Cotton*^  bringing  himfelf  by  coilufion,  into  pof- 
feiBon  of  the  timber  before  his  time. 


Abr.  528. 


The  cafe  of  Robinfm  againft  Lpton  .went  ftill  further  3  Atk.  109. 
than  the  common  law :  thit  caufe  was  heard  in  this  \  ?5'  -Si" 
court  the  1 2th  of  December  1 744 ;  there  was  a  devife 
to  the  defendant  and  his  heirs,  and  if  he  ihould  die 
before  his  age  of  41  years,  leaving  no  iflfue,  then  to  the 
teftator's  firft,  &ff.  daughters  in  tail,  remainder  to  the 
teftator's  own  right  heirs }  but  if  the  defendant  fhould  J 

live 


t 
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Vnt  to  attain  the  age  of  ii  years,  that  the  eftatc  ffaould 
be  fold)  and  the  money  to  be  applied  for  the  benefit 
of  the  teftator*s  daughters.  The  defendant,  being  under 
the  age  of  2 1  years,  began  to  commit  wafte,  and  the^ 
daughters  brought  their  bill  in  this  cafe ;  and  though 
the  defendant  had  the  inheritance  in  him  in  point  of 
lav  at  the  time,  yet,  by  reafon  of  the  contingent  exe- 
cutory Umitadon,  the  court  granted  an  injundUon ;  and 
at  the  hearing  of  the  caufe,  after  its  being  fully  argued, 
lOade  th?it  injundion  perpetual. 

Third  objection. — That  fuppofe  a  bill  might  have 
been  maintained  by  the  truftees  to  fupport  the  condn* 
gent  remainders  to  ftay  this  wafte  before  it  was  com^ 
mitted,  yet  it  ivill  not  follow  from  thence  that  after 
that  is  over,  a  bill  may  now  be  brought  for  an  ac- 
count ;  and  that  the  jurifdifUon  of  this  court  to  decree 
W  account  of  the  value  of  the  timber,  is  only  incident 
fmd  concomitant  (p  the  jurifdi£tion  of  granting  an  i&^ 
jundion. 

Anfwer.<~It  U  true,  that  the  general  run  of  the  cafes 
is  of  bills  for  ;ui  injvmfUon,  becaufe  that  is  a  prevent 
tive  fuit,  and  the  ma^  repic^dial  to  the  party;  hvx 
that  affords  no  conclufive  argument  that  a  bill  for 
fuch  an  account  canx\ot  be  mjintained^  ^thout  pravi 
\ng  an  injuxidion, 

In  fupport  of  this  nodon,  oiily  one  ^afe  was  cited, 
'  3Atk.262.     y^us  Collfgp  againft  Bloom^  which  wa3  before  me 

Ncvfm^r  13,  1745.    The  leffee  of  the  college  had^ 
4ttring  his  leafe^  cut  doijm  fo^e  trees,  and  ta^en  away 

fonw 
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fome  ftones  and  materials  off  the  premifes,  and  con- 
verted  them  to  his  own  ufo.  The  term  was  expired, 
and  a  new  leafe  granted  to  a  ftranger.  The  college 
brought  their  bill  for  an  account  and  fatis&dion  of 
the  wafte.  At  the  hearing  of  the  caufe,  I  doubted 
(amongft  other  things)  whether  fuch  a  bill  in  equity  was, 
maintainable,  without  praying  an  injunction  to  ftay  the 
wafte ;  and  it  ftood  over  to  another  day,  to  produce 
precedents.  None  were  produced ;  and  the  bill  was 
difmifled  without  cofts :  but  the  point  was  not  abfo- 
lutely  determined,  nor  was  that  the  only  ground  <>f  the 
difmiilion ;  but  I  was  opinion,  that  at  the  utmoft  it  was 
in  the  difcreuon  of  the  court ;  and  if  the  college  had 
a  right,  they  might  clearly  bring  an  adtion  of  trover  at 
common  law ;  and  it  being  a  matter  of  fmall  value,  I 
did  not  think  fit  to  countenance  fuch  bills  in  this  CQUrt, 

i 

after  the  leafe  expired. 

This  is  widely  different  from  the  prefent  cafe,  in  all 
its  drcumftances,  and  particularly  that  it  is  admitted 
that  the  plaintiff  here,  though  greatly  damnified,  can 
have  no  remedy  at  law,  which  is  a  fubflantial  dif* 
ference. 

Fourth  objedion. — ^But  it  was  obje&ed  further,  that 
if  fuch  a  bill  for  an  account,  not  incident  to  an  in- 
juhdion,  can  be  maintained,  yet  there  is  no  precedent 
of  decredng  the  value  of  the  timber  to  be  fecured,  and 
laid  out  in  land,  for  the  benefit  of  the  contingent  re- 
mainder-man ;  and  this  could  not  be  done  even  upo^ 
a  bill'  by  truflees  to  prefcrve  contingent  remainders 

before 
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before  the  wafte  completed ;  and  for  this  the  cafe  of 
Whitfield  againfl  Bewick  was  relied  on. 

Anfwer.— This  objeSion  hath  been  already  anfwered 
in  the  courfe  of  my  argument^  and  to  that  I  will  refer 
without  repeating  it^     The  found  diftindion  between 
this  cafe  and  that  of  Whitfield  and  Bewick  is  the  col- 
lufion  and  covin  between  the  tenant  for  years  and  the 
remote  remainder-^man  in  fee ;  whereas,  in  that  cafe, 
the  remote  remainder-man  in  fee  was  entirely  innocent, 
and  had  done  nothing  contrary  to  confcience  to  come 
at  his  legal  property  in  the  timber  when  fevered ;  but 
it  was  folely  the  tortious  a£t  of  the  tenant^  for  life ;  and 
I  think  I  have  proved,  that  in  fome  cafes  of  definition 
of  contingent  remainders,  or  alienations  of  part  of  the 
inheritance  to  the  prejudice  of  the  contingent  remain- 
der-man, fuch  an  account  and  compenfation  mult  be 
decreed  in  order  to  obtain  adequate  juftice. 

On  this  I  rely  for  an  anfwer  to  that  obje<^on« 

Kfth  objeftion. — ^That  the  demand  is  made  after  a 
great  length  of  time,  and  that  ought  to  be  allowed  as 

ft 

a  bar  in  this  court. 

« 

Anfwer. — But  though  there  is  length  of  time  in  the 
cafe,  no  flatute  of  limitations  (lands  in  the  way,  nor  is 
there  any  laches  to  be  imputed  to  the  plaintiff. 

It  is  true  the  articles  were  entered  into  in  1714,  and 
the  timber  was  felled  foon  after  j  but  the  plaintiff  was 

not 
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not  born  till  May  1724:  his  father  lived  till  1727, 
and  he  did  not  attain  his  age  of  2 1  years  till  May  1 745 ; 
and  this  bill  was  brought  in  May  1748,  within  three 
years  after  his  coming  of  age. 

As  to  the  inconvenience  objeded  to  arife  from  this 
length  of  time,  how  is  that  inconvenience  greater 
than  the  common  law's  allowing  an  afllon  of  wafte  to 
be  brought  by  a  remainder-man  in  fee,  after  the  death 
of  a  mefne  remainder-man  for  life,  for  wafte  done  in 
his  life-time  ?  That  life  may  have  lafted  forty,  fifty, 
qr  fixty  years  afterwards  ;  and  yet  this  the  law  allows. 
Befides,  in  this  cafe,  the  plaintiff  fubmits  to  accept  the 
value  on  the  foot  of  the  defendant's  anfwer,  which 
avoids  the  diiEculty  of  an  account. 

Sixth  objedion. — Another  objeftion  hath  occurred 
to  me  in  confidering  this  cafe,  which  was  not  mentioned 
at  the  bar ;  and  that  is,  that  by  fuffering  a  recovery  in 
1 745,  the  plaintiff  hath  altered  the  (late  of  the  remainder 
which  was  in  him  by  the  will,  and  gained  a  new  ufe. 
That  this  might  have  been  a  bar  to  a  proper  aftion  of 
wafte  at  law,  for  wafte  done  precedent ;  and  by  parity 
of  reafon  ought  to  take  away  his  remedy  in  this 
court. 

Anfwer. — This  objeftion,  though  it  may  ftrike  at  firft, 
yet  receives  a  clear  anfwer. 

I  admit,  that  in  Co.  Lit.  53  b.  Lord  Coke  lays  it  down 
that  after  wafte  done,  there  is  a  fpecial  regard  to  be 
had  to  the  continuance  of  the  reveriion  in  the  fame 

ftatc 


flate  th^  it.was  at  the  time  of  the  wsUte  done ;  for  if 
after  die  teafte  done,  the  reverfioner  gnuiteth  it  over^ 
though  he  taketh  back  the  whole  eftate,  yet  is  the 
vafte  difpunifliable.  So,  if  A.  grant  the  teverfion  to 
the  ufe  of  himfelf  and  his  wife,  and  of  his  heirs,  yet 
the  wade  is  difpuiufhable,  and  fo  of  the  like ;  becauie 
the  eftate  of  the  reverfion  continueth  not,  but  is  akered, 
and  confequently  the  adioii  of  wafte  for  wafle  done 
before,  which  confilb  in  privity^  is  gone* 

This  is  undoubtedly  law :  but  the  difference  is^  here 
is  no  ufe  or  hew  eftate  created.  *The  ufe  of  this  re- 
covery  is  declared  only  to  the  plaintiiF  himfelf  and  his 
heirs,  whereby  his  eftate  tail  is  turned  into  an  eftate  in 
fee,  which  in  Lord  Derwcntwaier^s  cafe,  before  the 
Judges  and  Delegates,  Hil.  6  Geo*  i.  was  folemnly  de* 
termined  to  be  the  fame  ufe,  and  the  fame  fee,  only 
delivered  from  the  fetters  and  reftraint  laid  upon  it  by 
the  ftatute  Je  donis ;  and  this  was  agreeable  to  the  re- 

tiMod.  i8i.  folution  of  the  cafe  of  Abbot  zgaind  Burton^  2  Salt. 

160/  590*  THh.  7  Ann.  C.  5.  and  to  the  cafe  of  Martin  et 

dem^  Tregtmwelt  againft  Straban^  adjudged  in  B.  R. 
HiL  16  Geo.  2*  and  affirmed  in  the  Houfe  of  Lords  in 
February  1743. 

But  I  go  further  ftfll,  and  hold,  that  eren  in  cafes 
where  the  ftate  of  the  reverfion  would  be  fo  altered 
by  the  o&  of  the  reverfioner  as  to  preclude  his  proper 
a£don  of  wafte,  yet  ftill  his  property  in  the  timber 
fevered  before  would  remain,  and  he  might  maintain 
trover  for  it,  which  is  fufficient  to  take  off  the  force  of 
this  objeftion  as  applied  to  the  prefent  cafe. 

Seventh 
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Seventh  objeftion. — ^I  fhall  mention  but  one  obje£don 
more^  and  that  arifes  recently  from  the  prefent  ftate  of 
the  caufe,  as  it  comes  before  the  court  upon  a  bill  of 
revivor  againft  the  reprefentattve  of  Sir  John  Hind 
Cottony  the  original  defendant :  That  an  a6^ion  of  wafte 
dies  with  the  perfon ;  and  if  the  plaintiff  had  in  other 
refpeds  been  in  a  condition  to  maintain  wafte  againft 
Sir  John  Hind  Cotton^  the  party  to  the  articles,  it  ^ad 

I 

been  gone  by  ^is  death.  That  the  law  is  the  fame  a« 
to  the  a£tion  of  trover :  pari  ratione  he  hath  loft  his 
equitable  remedy  for  the  wafte. 


Anfwer. — I  admit  the  law  to  be  ckar,  than  an  a&ion 
of  wafte  dies  with  the  perfon ;  and  I  alfo  admit  that  I 
cannot  find  any  authority  or  precedent  for  maintaining 
an  aftion  of  trover  againft  an  executor  upon  a  conver* 
flon  by  the  teftator  in  his  lif&>time.  Though  as  to  this 
point  1  give  no  opinion :  for  thus  much  is  certain,  that 
an  aftion  of  trover  will  lie  for  an  executor  upon  a  con* 
verfion  by  the  defendant,  in  the  life-time  of  the  plain- 
tiff's teftator,  for  which  there  are  many  authorities } 
and  it  feems  difficult  to  be  reconciled  to  reafon  and 
juftice,  that  thefe  remedies  ihould  not  be  mutual  even 
at  the  common  law. 

However,  I  will  admit,  for  argument's  fake,  that 
the  a£kion  of  trover  for  the  timber  was,  as  well  as  the 
ftri£t  a£tion  of  wafte  would  have  been,  gone  at  the 
common  law;  but  notwithftanding  that,  I  am  of 
opinion,  that  the  plaintiff  is  entitled  to  the  fame  relief 
in  this  court* 

VoL.IL  Ff  There 
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There  have  been  feveral  determinations  in  this  courts 
vhere,  by  force  of  the  rule  a{lio  perfonalU  mcritur  cum 
ferfindy  die  remedy  at  law  hath  been  extinguifhed,  yet 
equity  hath  given  the  Uke  fatis£a£tion« 

tt  is  well  known  that  at  common  law,  before  the 
ftatute  of  30  Car.  2.  c.  7.  and  4  &  5  fFm.  and  Mary^ 
c.  24«  f«  12*  no  a^on  or  remedy  could  be  had  againft 
the  executor  of  an  executor  for  a  devajiavit  com« 
tnitted  by  the  firft  executor  of  the  goods  of  the  original 
teftator.  But  notwithftanding  this,  equity  did  not 
fcruple  to  get  the  better  of  this  artificial  maxim,  and 
decreed  an  account'  and  fatisfa^tion  againft  the  repre- 
fentatives  of  fuch  a  wafting  executor,  out  of  his 
aflets. 

This  is  laid  dowin  as  a  rule  in  equity  by  Lord  Chan- 
cellor  Nottingham  J  in  the  cafe  of  Price  againft  Morgan^ 
S  Cb.  Caf.  fol.  215. 

His  words  arc,  •'  Although,  by  the  common  law, 
**  when  the  executor  waftes,  his  executor  fhall  not  be 
^  liable,  becaufe  it  is  a  perfonal  wrong,  it  is  otherwife 
^^  here,  and  the  common  law  will  come  to  it  at  laft ; 
^^  and,  therefore,  whatever  eftate  of  the  wafting  exe« 
*^  cutor  is  come  to  his  reprefentative,  which  his  teftator 
^'  wafted,  the  perfonal  eftate  of  fuch  wafting  executor, 
'^  in  the  hands  of  his  executor,  flialt  anfwer.'* 

When  Lord  Nottingham  faid  the  common  law  would 
come  to  it  at  laft,  he  was  a  true  prophet ;   for  thi» 

cafe 
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tafe  was  decided  in  the  28th  of  Cat.  2.   and  the  Idm 
ivas  altered  by  ad  of  parliament  in  the  30th  of  Car.  z^ 

I  CA.  Caf.  I  it  I.  Eton  C^lU^e  agsdnA  Beaucbamp  and  And  t  Eq. 
Biggs. — The  provoft  and  fellows  of  Eton  were  poffeffed  *  *« 
of  a  rent  or  penflon  of  i  /.  14  j*  per  annum^  granted  by 
King  Hen.  6.  to  that  college,  iifuing  out  of  the  lands^ 
the  defendant  Biggs  was  eicecutor  of  the  tenant;  and  the 
bill  was  brought  for  a  fatisfadion  of  the  arrears  of  rent 
incurred  in  his  teftator's  life-time,  and  fuggefted  that 
the  college  did  not  know  the  lands  out  of  which  the 
rents  were  iiTuable,  and  fo  could  not  diftrain;  and 
though  the  perfon  of  the  terre-tenant  was  not  charge- 
able  with  the  tent  at  law,  but  only  the  land  by  way  oi 
diftrefs  ;  yet,  forafmuch  as  the  teftatrix  held  the  land^ 
and  did  not  pay  the  rent)  it  was  faid  that  thereby  the 
teftatrix's  perfoiial  eftate  was  augmented  ^  and  ther^* 
fore  the  Mafter  bf  the  Rolls,  Sir  Harbottle  Grimjione^ 
decreed  the  executor  to  pay  the  arrears,  as  far  as  he 
had  affets  of  the  teftatrix» 

In  2  Mod.  2934  Anon»  erfor,  HiL  S9  Car.  i.  in  the 
Exchequer  Chamber,  before  the  Lord  Chancellor  and 
Lord  Treafurer,  affifted  by  the  two  Chief  Juftices :— * 
The  cafe  was,  the  plaintilF  had  declared  againft  the  de^ 
fendant,  as  executor  of  Edwdrd  Nichols^  who  was  ex- 
ecutor of  the  debtor.  The  defendant  pleaded  that  the 
faid  debtor  died  inteftate,  and  adminiftration  of  his 
goods  was  granted  to  a  ftrangcr,  abfque  hoc^  that  Ed^ 
ward  Nichols  was  ever  executor,  but  did  not  fay  by  his 
plea,  or  ever  adminiftered  as  executor,  for,  in  truth>  he 
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^as  exectttor  de  fan  fort.  The  plaintiflf  replied,  that 
before  the  adminiftration  granted  to  the  flranger,  Ed^ 
ward  Nichols  poffefled  himfelf  of  divers  goods  of  the 
debtor,  and  made  the  defendant  executor,  and  died. 
And  to  this  replication  the  defendant  demurred. 
Judgment  was  given  for  the  plaintiflf  in  the  Court  of 
Exchequer,  but  reverfed  in  the  Exchequer  Chamber  ; 
for  an  executor  of  an  executor  de/on  tort  is  not  liable 
at  law,  though  the  Lord  Chancellor  Nottingham  faid  he 
would  help  the  plaintiff  in  equity. 

Thcfe  authorities  would  be  fufficient  to  eftabKfli  the 
point  I  am  now  upon :  but  I  go  further,  and  hold, 
that  in  all  cafes  of  fraud,  the  remedy  doth  not  die  with 
the  perfon ;  but  the  fame  relief  fhall  be  had  againft  an 
executor  out  of  the  aflfets  of  his  teftator,  as  ought  to 
have  been  given  againft  the  teftator  himfelf.  For  as 
equity  difclaims  the  maxim,  that  a  pcrfonal  remedy 
dies  with  the  perfon ;  wherever  the  demand  is  proper 
for  that  jurifdidion,  this  court  will  follow  the  eftate  of 
the  party  liable  to  that  demand,  and  out  of  that  decree 
fatisfa6lion.  Now,  coUufion  between  two  perfons,  to 
the  prejudice  and  lofs  of  a  third,  is,  in  the  eye  of  the 
court,  the  fame  as  a  fraud ;  and  you  have  obferved 
that  one  principal  ground  of  the  judgment  of  the  court 
in  this  cafe  is,  coUufion  appearing  upon  the  face  of  the 
articles  fet  forth  in  the  anfwer. 

I  have  now  gone  through  the  arguments  and  ob- 
jeftions  arifing  upon  the  particular  cafe,  and  the  au- 
thorities of  law  and  equity. 

8  One 
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One  general  argument  remains,  of  which  the  counfel 
on  both  fides  did  in  their  turns  endeavour  to  avail 
themielves :  I  mean  the  argument  ab  inconvenientiy 
which  undoubtedly  is  of  weight,  efpecially  in  a  new 
cafe. 

On  the  fide  of  the  defendants  were  urged,  the  in- 
conveniendes  that  would  arife  from  making  fuch  a  pre- 
cedent, which  would  tend  to  lock  up  the  timber  of  the 
kingdom  from  coming  to  market ;  would  create  queftions 
between  poflefibrs  of  eftates  and  contingent  remainder- 
men  fpringing  up  at  a  great  length  of  time,  and  there 
would  be  no  knowing  where  to  (top. 

But  let  thefe  inconveniendes  be  compared  with  the 
inconveniencies  that  follow  on  the  other  hand,  from 
laying  it  down  that  a  contingent  remainder-man  can* 
not  poilibly  have  any  remedy  in  fuch  a  cafe ;  I  fay,  let 
them  be  compared,  and  the  former  will  wdgh  nothing 
in  the  oppolite  fcale  againft  the  latter. 

Thus  far  the  law  allows  fettlements  of  efbtes  to  go,, 
and  no  further  ;  and  it  hath  been  found  to  be  a  cour 
venient  medium  between  perpetuities,  and  too  flux  and 
unflable  a  condition  of  things.  Mofl  of  the  family 
ellates  in  this  kingdom  are  under  fuch  fettlements,  and 
it  frequently  happens,  that  the  firft  remainder-man  of 
the  inheritan(:e  vefUd  is  a  remote  relation ;  remote  in 
blood }  and  remote  in  the  profpe6l  of  fucceiiion,  per- 
haps after  fifty  years  contingent  limitation  of  that 
Inlieritance. 

Ff3  If 
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If  what  has  been  done  in  this  cafe  fhould  be  deter* 
mined  to  have  been  done  impune^  without  any  poflible 
recompaice  in  a  court  of  equity,  what  havock  would 
It  make,  and  what  a  licence  would  be  proclaimed ! 
Every  remainder-man  in  fee,  though  after  ever  fo  many 
contingent  limitations,  might,  by  coUufion  with  the 
tenant  for  life  or  years  in  pofleilion,  or  perhaps  of  his 
under  tenant,  ftrip  the  eftate,  and  convert  the  value  of 
it  to  their  own  ufe«  Suppofe  an  eftate  in  the  great 
timber  counties  of  ^nglartdy  in  the  North,  or  in  Cam- 
wally  where  the  principal  value  may  confift  in  timber, 
or  mines,  all  that  value  may  be  exhaufted  and  diilipated 
before  a  firft  fon  is  bom :  he  may  find  nothing  but  the 
ihell  of  what  was  intended  for  the  lading  fuppoTt  of  a 
family  of  honor. 

It  will  be  np  anfwer  to  this  to  fay,  the  truflees  to 
preferve  contingent  remainders  may  bring  a  bill  for  an 
injun6Hon  to  flop  this  mifchief ;  the  mifchief  may  be 
completely  executed  before  they  know  it,  nay,  poflibly 
before  they  can  know  whether  they  are  truflees  or 
not:  for  it  mofl  frequently  happens,  that  truflees 
to  preferve  contingent  ufes,  are  inferted.  in  fettle- 
inents  and  wills  'without  their  being  made  accjua^nted 
with  it. 

From  hence  it  is  evident,  that  this  will  be  but  a 
ihadow  of  a  remedy,  unlefs  the  court  goes  further^ 
and  builds  a  more  adequate  relief  upon  the  fame 
principles, 

Aii4 
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And  here  I  cannot  held  adding,  that  this  becomes 
of  the  greater  importance  from  the  pra£Hce,  and  abufes 
of  the  times,  into  which  we  are  fallen ;  when  fo  many 
new  inventions  and  contrivances  daily  fhew  themfelves 
in  courts  of  juftice,  to  fupply,  or  to  tempt,  or  to  impofe 
upon  the  extravagance  and  neceflities  of  tenants  for  life» 
to  the  deftru Aion  of  their  families* 

TheTe  coniiderations  bring  to  my  mind  the  laft 
reafoning  of  the  Judges  in  Fermor^s  Cafe,  3  Co.  79.  and 
with  that  I  will  conclude. 

That  rcfolution  was  quite  new,  and  of  the  firft  im« 
preflion,  and  was  contrary  to  the  letter  of  the  ftatute  of 
the  4th  of  Hen.  7.  c.  24.  but  the  book  fays,  **  Laflly, 
<^  the  Judges,  in  this  refolution,  did  greatly  refpe£i:  the 
^'  general  mifchief,  which  would  enfue,  if  fuch  fines, 
^^  levied  by  pradice  and  covin  of  peifons  who  had  par* 
*^  ticular  interefts,  Ihould  bar  tbofe  who  bad  the  io* 
♦*  heritancet*' 

The  refult  of  the  whole  is,  I  mufl  decree  fatisfa£UoQ 
to  the  plaintiff  for  what  the  late  Sir  Jobn  Hind  Cotton 
received  out  of  his  aifets  \  and  if  the  original  limita* 
dons  had  been  flill  fubfifUng,  I  jnufl  hjive  dire£ted  this 
money  to  hav^  been  laid  out  in  lands,  to  the  fame  ufes ; 
but  as  thefe  are  now  barred,  and  the  plaintiff  is  tenant 
in  fee,  the  money  is  his  own* 

In  this  the  queftion  of  interefl  is  material,  and  I  have 
confidered  it.  The  principal  money  is  reckoned  by  the 
anfwer  at  i  ooo  /• ;  the  caufe  being  heard  on  bill  and 
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anfwer^  and  the  plaintiflF  having  at  the  bar  prayed  in- 
tereft  from  the  time  it  vas  received  in  refpeft  of  the 
poilible  growth  of  timber* 

But  there  being  no  proof,  it  does  not  appear  what 
was  the  condition  of  the  timber ;  whether  by  the  time 
the  plaintiff's  fiither  died  in  1727,  it  might  not  have 
been  decayed,  and  of  little  value ;  what  might  have 
been  ezhauftt d  in  repairs,  or  deftroyed  by  tempefts  or 
accidents ;  or  what  young  timber  may  have  grown  up 
in  its  place  in  the  mean  time.  From  thefe  confider- 
ations,  and  as  this  is  a  new  cafe,  I  do  not  think  fit  to 
give  inter^  further  back  than  the  filing  of  the  bili 
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3eAion  if 


in[7H£R£  a  remainder  of  inheritance  is  limited  In  where  cm- 
contingency,  by  way  of  ufe,  or  by  devife,  the  JS^  Zt 
inheritance,  in  the  meantime,  if  not  otherwife  difpofed  Km»tcd.  the 
of,  remains  in  the  grantor  and  his  heirs,  or  in  the  is  m  the 
heirs  of  the  teftator,  mitil  the  contingency  happens^ 
to  t^  it  out  of  them^ 

§  z.  Thus,  in  Sir  Edward  Clerks  cafe,  it  was  re-  5  R^p.  iS«. 
folved  by  Popbam  Chief  Juftice,  and  Baron  Clarke^ 
upon  conference  had  with  the  other  Juftices,  that  ^'  if 
*^  a  man,  feifed  of  lands  in  fee,  makes  a  feoffment  to 
^^  the  ufe  of  fuch  perfon  and  perfons,  and  of  fuch  eflate 
f «  and  eftates  as  he  fliall  appomt  by  his  will,  that,  by 
f  ^  operattQii  of  law,  the  ufe  doth  veil  in  the  feofibi;. 


44a  Title  XVI.  Remainder.    Cb.  viii.  §  2 — 5. 

<^  and  he  is  feifed  of  a  qualified  fee,  that  is  to  fay^  till 
declaration  and  limitation  be  made  according  to  his 
power }''  and,  ^^  when  a  man  makes  a  feoflfment  to 

^  the  uTe  of  his  laft  will,  he  has  the  ufe  in  the  m«an* 

^  time." 

Lcontnl  §  3.  Where  a  feoffment  was   made  to  the  ufe  of 

!JS.''78'     ^^^  ^^^^^  *^^  ^^  ^^^  ^^»  afterwards,  to  tlie  ufe  of 

fuch  tenants  as  he  Ihould  demife  any  part  of  the  pre* 

mifes  to,  for  life,  or  years,  &fr.  and  afterwards  to  the 

life  of  the  performance  of  his  will,  and  to  the  ufe  of 

fuch  perfon  and  perfons  to  whom  he  ftould  devife  any 

eftate  in  the  premifes,  and  after  performance  of  his 

will,  to  the  ufe  of  feveral  perfons  fucceffively  in  tail, 

and,  ultimately,  to  the  ufe  of  himfelf  and  his  hdrs  for 

ever }  it  was  held,  that  nothing  veiled  till  the  death  of 

the  feoffor,  becaufe  he  had  power,  by  his  will,  to  de* 

vife  to  any  perfon^  even  in  fee-fimple ;  from  which  it 

followed)  that,  in  the  meantime,   the  ufe  of  tBe  fee 

vefted  in  the  feoffor,  as  it  was  adjudged  in  CIere^%  cafe« 

Cartb.  R.  S  4*  ^  ^^^  ^^^  ^  Dovij  V,  Speedy  Lord  Holt  put 

^^*  this  cafe*    If  a  feoffinent  in  fee  is  made  to  the  ufe  of 

A.  and  the  heirs  of  his  body  begotten,  th#  renuiinder 
in  fee  to  the  right  heirs  of  T.  5.,  who  is  then  living, 
that  in  fuch  cafe,  the  fee-(imple  is  not  in  abeyance,  nor 
in  the  feoffee ;  but  the  ufe  of  the  fee  fhall  refult  to  the 
feoffor,  and  remain  in  him  until  the  contingency,  ws» 
the  death  of  T.  5.  ihall  happen, 

Ch,  6.  f.  23.    ,    §  5.  So,  In  the  cafe  of  PlunkeH  v.  Holmes ^  it  was 

faid  by  Wyndbam  and  Tw/den^  and  agreed  by  the 

other 
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other  Judges,  that  the  fee  defcended  to  T.  as  heir, 
till  the  contingency  happened ;  though  not  fo  as  to 
confound  his  eftate  for  life,  and  was  not  in  abeyance ; 
that,  in  relation  to  L.,  T.  took  only  an  cftate  for  life ; 
but,  in  the  meantime,  by  operation  of  law,  he  had  the 
fee  in  fuch  fort,  as  that  there  Ihould  be  an  biatu^y  to 
let  in  the  contingency  when  it  happened* 

§  6.  So  in  the  cafe  of  Purefoy  v,  Rogers^  although  Ch.  6.  f,  14, 
Saunders  urged,  that  the  contingent  remainder  to  the 
fon  was  not.  deftroyed,  for  that,  at  the  time  of  the 
fine,  the  heir  of  the  teftator  had  no  reverfion  or  eftate 
in  him ;  becaufe  an  eftate  for  life  was  devifed  to  the 
wife,  and  the  remainder  in  fee  was  devifed  to  her  fon» 
upon  a  contingency ;  fo  that,  until  it  could  be  known 
whether  fuch  contingency  would  happen  or  not,  the 
reverfion  muft  be  in  abeyance,  and  not  in  the  hdr ; 
and  then  his  conveyance  gave  no  eftate  to  the  hu(ban4 
and  wife,  but  they  were  only  tenants  for  life  of  the 
wife,  as  before*  But  Lord  HaU  interrupted  him,  and 
faid,  it  was  clear  that  the  reverfion  was  in  the  heir  of 
the  teftator  by  defcent,  and  not  in  abeyance ;  and, 
accordingly,  it  was  adjudgtd,  that  the  contingent  rc« 
maind^r  Was  deftroyed* 

§  7.  So  in  the  caf(^  of  Carter  v.  Sarnadijlon,  which  Loddlngton 
has  been  already  ftated  under  another  name,  a  queflion   ch.  i .  t*   , 
arofe,  whether  the  fee  was  in  abeyance,  or  did  defcend 
to  the  teftator*s  heir  at  law. 

The  Mafter  of  the  Rolls  confidered  the  fee  as  in    i  P.  Wm^, 
ftbcyance.    He  ftrongly  argued  againft  th«  notion  of  ^    * 

the 
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die  fee's  defcending  (in  that  cafe  at  lead)  to  the  hdr 
at  law  of  the  teflator,  till  the  contingency  happened } 
yet  admitted,  that  where  one  devifes  lands  to  A.  for 
life,  remainder  to  the  right  heirs  of  J.  5.  then  Kving, 
though  the  remainder  in  fee  is  in  abeyance,  yet  there 
is  a  poffibility  left  in  the  heir ;  and  that  this  was  plain, 
even  in  the  cafe  of  a  grant :  and  that  this  poflibility 
feemed  fuch  an  intereft,  as  entitled  the  donor  to  enter 
£or  the  forfeiture  made  by  tenant  for  life,  for  that 
bis  eftate  was  ^s  much  determined  as  it  would   have 
been  by  his  death ;  and  that  it  was  abfurd  that  a  te« 
nant  for  life  by  an  unlawful  afl,  vivs,.  by  his  deftroying 
the  contingent  remainder,  fhould  gain  to  himfelf  an 
indefeafible  fee*fimple ;  that  it  was  like  the  poilibility 
that  was  upon  a  grant  at  common  law  to  a  man  an4 
the  heirs  of  his  body^  for  there,  though  the  grantor 
had  no  reverfion,  yet  {le  might  enter  when  the  graiit^ 
died  without  iifuef 

But,  upon  an  appeal  to  ^.ord  Chancellor  Parker^ 
the  decree  of  the  Matter  pf  the  Rolls  was  revcrfed  > 
and  his  Lordfhip's  argupient,  as  to  this  point,  is  th^^ 
reported  by  Peere  Williams .^ 

**  As  to  the  remainder  in  fee  being  in  abeyance,  or 
*♦  in  the  cuftody  of  the  law,  or  (as  fome  call  it)  in 
**  gremio  lepSy  his  Lordfhip  much  expofed  that  notion, 
<f  faying,  the  mp{t  reafpnable  inference  from  it  was, 
'*  that  it  ihould  be  for  the  prefervation  of  thi$  remain^ 
**  der ;  but  fince  the  conftruing  the  fee  to  be  in  abey- 
•^  ance,  would,  on  the  contrary,  tend  to  the  manifeft 
<^  deitruftion  thereof,  ?uid,  fine?  nothing  l>ut  |iecef« 

fity 
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fity  in  any  cafe,  fliould  occafion  the  fee'^fimple  to  be 
in  abeyance,  fince  the  diverfity  taken  by  the  books 
^^  was  between  a  will  and  a  common  law  conveyance, 
^^  and  that  in  cafe  of  a  will,  where  the  remainder  was 
**  devifed  in  contingency,  it  was  held,  that  the  rever- 

^'  iion  in  fee  defcended  to  the  heir  at  law,  in  the 

« 

*<  meantime ;  and  that  whatfoever  eflate  was  not  dif- 
pofed  of  by  the  teftator,  defcended  to  the  heir :  his 
Lordfhip  faid  he  fhould  abide  by  that  opinion^  and 
was  very  clear  in  it. 


That  it  was  a  ftrange  conftru&ion  to  take  pains 
by  a  drain  in  law,  to  place  a  remainder  in  law  in  nu-^ 
bibusf  or  in  abeyance,  on  purpofe  that  the  teflator's 
intention  fhould  be  wholly  fruftrated>  and  that  the 
tenant  for  life  might  be  under  a  temptation  to  dif- 
appoint  the  will,  by  deftroying  the  contingent  re- 


ci 
<c 

<4 

**  mainder,  by  a  recovery  or  feoflFment,  which,  in  this 
*^  cafe,  mufl  be  admitted  to  be  tortious  conveyances : 
^^  nay,  what  was  ftill  more  extraordinary,  that  the 
''  tenant  for  life  muft  be  rewarded  for  this  wrong,  and 
^<  that  he,  who  before  had  but  an  eftate  for  life,  fhould 
<<  gain  an  abfolute  and  indefeafible  fee-fimple,  and 
**  this  by  doing  a  wrongful  aft,  which  would  be  to 
^^  take  advantage  of  his  own  wrong,  both  againft  law  . 
<c  and  reafon. 

^*  That  the  cafe  oif  Plunkett  v.  Holmes  was  a  refolu-    Ante,  ch.  6. 
*'  tion  in  point,  that  where  the  remainder  in  fee  was      *5' 
'^  devifed  in  contingency,  the  fee  defcended  to  the 
*^  heir  until  the  contingency  happened.     And  though 
**  he  fhould  admit  that  refoiution  to  be  extrajudicial, 

«  and 
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^<  and  not  dire&ly  to  the  point  then  in  quefUon,  yet 

the  opinion  of  four  learned  Judges  mUft  be  of  gteat 

weight,  efpedally  againd  the  notion  which  was  con<^ 

^^  tended  for  by  the  other  fide :  and  that  the  cafe  of 

Ante*  «  Purefoy  v.  Rogers  in  i  Sarmdersj   was  equally  in 

<^  point  \  and  the  interruption  which  Lord  Hole  gave 
^^  to  Saunders^  who  attempted  to  argue  this,  did  not 
"  proceed  from  any  heat  or  impatience  in  Lord  Hale^ 
'^  (who  was  mafler  of  a  great  deal  of  temper,  as  well 
**  as  learning),  but  from  the  refult  of  his  fixed  judg* 
**  metit  and  opinion,  that  where,  after  an  eftate  fof 
'^  life,  the  remainder  in  fee  was  devifed  upon  a  con* 
*'  tingency,  the  fee-fimple  not  being  diH)ofed  of  until 
*^  the  contingency  happened,  mufl:,  in  the  meantime, 
<^  defcend  to  the  heir.  And  to  fay  that,  b  thefe  cafes  ^ 
of  Plunkett  V.  Holmes^  and  Pureffy  v*  Rogers^  tha 
devife  over  of  the  fee  (after  the  contingent  devife  in 
fee)  was  to  the  teftatot's  right  heirs,  arid  that  thi$ 
diftinguifhed  it  from  the  principal  cafe,  and  made 
the  heir  take  by  defcent,  was  hardly  agreeable  to 
".  the  rules  of  law ;  for  when  the  teftator  had  devifed 
•*  the  remainder  in  fee  upon  fo  remote  a  contingency, 
^^  having  in  that  manner  given  a  fee,  be  could  go  no 
•^  farther,  nor  devife  any  remainder  over  j  and,  there* 
•'  fore,  in  fuch  cafe,  the  devife  over  of  the  fee-fimple 
^^  would  be  void,  whether  made  to  the  heir  or  to  any 
•*  other  perfon- 

•*  That  thefe  devifes  to  the  iffue  male  of  EDerf 
*•  Armin  in  fee,  if  there  fhould  be  any  iffue  male,  of 
"  if  there  fhould  be  none,  then  that  WiUougbby  ihould 
"  go  to  Barnadijion  in  fee,  and  Pkkwortb  to  Styles  in 

•*  fec> 
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'<  fee,  being  made  upon  contingencies  that  never  hap* 
^^  pened,  it  was  the  fame  thing  as  if  thofe  devifes  had 
«'  never  been  made ;  and,  confequently,  the  reverfion 
^^  in  fee  defcended  to  the  teftator*s  heir  at  law/' 

§  8.  Notwithftanding  the  authority  of  the  precede 
ing  cafes>  the  doctrine  of  the  fee-fimple  being  in  abey-^ 
ance,  was  held  by  Lord  Chancellor  Talbot  in  the  foU 
lowing  cafe* 


S  9*  A.  devifed  lands  to  B%  and  C,  and  the  furvi-   vick  v« 
vor  of  them,  and  the  heirs  of  fuch  furvivor,  in  truft   f  p7  Wmi 
to  fell ;  the  eftate  was  decreed  to  be  fold,  and  it  being    37<* 
referred  to  the  Mafter  to  fee,  whether  the  parties  could 
make  a  good  title,  the  Mafter  repotted,  that  the  par*> 
ties  could  not  make  a  good  title,  there  being  no  fee* 
(imple  in  the  truftees,  for  that  the  remainder  in  fee 
could  only  be  vefted  in  the  furvivor,  and  it  was  uncer*    ' 
tain  which  of  the  two  truftees  would  be  the  furvivor* 
Exceptions  being  taken  to  the  Mafter's  report,   the 
Lord  Chancellor  held,  that  the  truftees  joining  in  a 
fine  of  the  premifes  would  pafs  a  good  title  to  th^ 
purchafer  by  eftoppel ;  that  here  the  fee  was  in  abey^ 
ance.     And  it  being  faid  by  the  counfel,  that  the  heir 
of  the  devifor  would  join  in  the  conveyance  to  the 
purchafer,  his  Lordihip  replied^  that  the  heir's  joining, 
would  fupply  the  want  of  proving  the  will,  but  that, 
in  every  other  refpe£b,  it  would  be  void* 

S  lo.  Mr.  Fearne  obferves,  that  the  opinion,  in  this    5254 
cafe,  does  not  appear  to  have  been  the  fubject  of  fuffi* 
cient  conlideration,  to  be  relied  on  as  an  authority 

againft 
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agalhft  the  dodrine  relative  to  the  defcent  of  the  inhe- 
ritance  to  the  teftator*s  heir,  which  appears  to  have 
been  fo  dire&ly  and  fully  eftablifhed  by  the  feveral 
cafes  above  ftated :  and»  to  difpute  the  defcent  of  the 
inheritance  to  the  heir  at  law  of  the  teftator,  in  the 
cafe  of  a  contingent  remainder  created  by  will,  would 
be  facrificing  the  authority  of  a  feries  of  cafes  wherein 
that  point  has  been  folemnly  decided  and  repeatedly 
recognized,  after  the  maturelt  difcuf&on,  to  the  occa- 
iional  opinion  of  Lord  Talb^  in  Vick  v.  Edwards^ 
where  that  point  was  not  debated,  nor  the  dired  fub- 
jed  of  dedfion. 

How  fiir  this  §  1 1.  The  preceding  obfervations  on  the  dodrine  of 
applicable  to  ^^  continuance  of  the  inheritance  in  the  grantor  and 
common  Law  j^g  heirs,  is  confined  to  cafes  of  conveyances  by  way  of 

ConvcyaDCct.  \  ^  ^  ^  ^        ' 

p  ^     ufe^  and  difpofitions  by  will ;  for  different  opinions  have 

prevailed  in  refped  to  its  admiiOon  in  conveyances  at 
common  law. 

Some  have  held,  that  in  cafe  of  a  leafe  for  life,  re- 
mainder to  the  right  heirs  of  y.  S.  then  living,-  no 
eflate  at  all  remains  in  the  grantor,  and  that  he  can- 
not enter  for  the  forfeiture  in  cafe  of  a  feoffment  of 
the  tenant  for  life ;  whilft  others,  though'  difinclined 
to  admit  that  any  eitate  remains  in  the  grantor  in  fuch 
cafe,  ftill  allow  him  a  right  of  entry  for  the  forfeiture, 
upon  a  feoffment  by  the  tenant  for  life ;  no  lefs  than 
on  the  determination  of  his  eftate  by  death,  before  the 
contingency  happens.  Thefe  opinions  are  founded  on 
1  Inft.  34a  h.  ^^  affumption,  that  the  remainder  mud  pafs  out  of  the 
I  P.  Wmi.      donor  at  the  time  of  the  livery,  and,  confcquently, 

that 


TitleXVL  Remdlnder.   CAiViii.  §  ii— 13.  449 

that  no'  eftate  fhall  remain  in  him  after  fuch  livery  t 
and,  therefore,  in  the  cafe  of  a  leafe  to  one  for  life^ 
remainder  to  the  right  heirs  of  J.  S*^  the  remainder 
is  in  abeyance,  or  in  nubibusy  or  in  gremio  tegis^ 
Though,  (fays  Mr,  Fearni)^  by  way  of  fome  fort  o£ 
compromife  between  common  fenfe  and  the  fuppoiition 
of  an  eftate  paiHng  out  of  a  man,  when  there  is  no 
perfon  in  rerum  naturae  no  obje£l  beficles  hard,  and 
hardly  intelligible  words  for  the  reception  of  it,  at  the 
time  of  the  livery :  they  are  compelled  to  tidmit  fuch  a 
fpecies  of  intereft  to  remain  in  the  grantor,  as^  upon 
the  determination  of  the  eftate^  before  the  contingent 
remainder  can  take  place,  entitles  the  grantor  or  hi| 
heirs  to  enter  and  re-aflume  the  eftate, 

S  12^  In  2  Roll^s  Ab.  418.  it  is  laid  down,  thlt  if  a   Vm.  At>.Tit» 
lerfe  for  life  or  in  tail  be,  the  remainder  to  the  right   ^  emamder^ 
heirs  of  J%  S.^  and  tenant  f6r  life  dies  without  iftiie, 
living  7*  5»,  the  remainder  is  void;  becaufe  J.  S*  can- 
not have  an  heir  during  his  life :  and  inafmuch  as  this 
does  not  take  effed  during  the  pirticiUar  ^ftlte^  it  fhall 
never  take  effed,  though  he  dies,  after,  and  has  an  hein 
And  in  fuch  cafe,  inafmuch  as  the  remainder  eannot  take 
tSt&y  the  donor  fhall  have  the  land  again.  What  is  this 
in  eiFed,  (fays  Mn  Fearne\  but  admitting  that  ho  more    Vt^e  Cont> 
aSually  pafTed  out  of  the  grantor  than  the  eftate  to  **^* 

the  tenant  for  life  or  in  tail,  until  and  unlefs  J.  S.  die4 
before  the  eftate  of  fuch  tenant  determincd» 

§  13.  A  conttDgent  reaudnder  el^  iiiheritahce  U  Conttngrnt 
tranfmiflible  to  the  hdrs  of  the  perfon  to  whom  it  is   J^^^^S^'iJ. 
Vol..  II.  Og  limited,  fiU<. 
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limited,  if  fuch  perfon  chance  to  die  before  the  coa« 
tingency  happens. 

.514.  Richard  Lower  made  a  feoffment  to  the  ulc 
of  himfelf  for  life,  and  after  the  death  of  himfelf  and 
Philadelphia  his  wife,  to  the  ufe  of  Thomas  his  eldeft 
fon  for  life,  and  after  the  death  of  Richard^  P.,  and 
Thomas^  to  the  ufe  of  JaTie  the  wife  of  Thomas^  and  of 
fuch  iflue  male  or  female  as  the  faid  Thomas  ihould 
beget  on  her ;  and  if  Thomas  (hould  have  no  iflue  by 
her^  then  to  the  ufe  of  Jane  for  life ;  and  after  the 
death  of  Richard^  jP«,  and  Jane^  all  the  lands  to  the 
ufe  of  Thomas  and  the  heirs  male  of  his  body,  remain- 
der to  the  right  heirs  of  Thomas. 

■s 

Thomas  had  iflue  a  daughter,  and  then  made  a  leafe 
of  all  the  lands  by  deed  indented  for  500  years,  and 
afterwards  granted  the  lands  by  fine  to  the  lefiee  for 
500  years,  and  died  in  the  life^time  of  Richard. 

'  It  was  held,  that  the  eftate  limited  to  Thomas  was  a 
contingent  remainder;  ft>r  the  particular  eftate  was 
only  for  the  life  of  Richard^  whereas  Thomas\  eftate 
«as  not  to  commence  till  after  the  death  of  Richard 
and  P.  his  wife ;  and  though  Thomas  levied  the  fine 
for  500  years,  and  died  before  the  contingency  hap- 
pened,  yet  his  heir  afterwards,  when  the  contingency 
did  happen,  was  bound  by  the  fine,  and  the  leafe  for 
500  years  took  plac? ;  for  it  was  agreed  that  the  con* 
tia^cnt  remainder  defceaded  to  his  heir. 

S  15.  TTiC 
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■ 

§  15.  The  fame  law,  it  feems,  holds  with  refpeft   Andalfo 
to   contingent  ufcs,  which  will  alfo  defcend  to  the  ufw?"^** 
heir. 

S  i6.  Thus,  it  is  laid  down  in  Shelley*^  cafe,  that  i  Rep.  99^1. 
if  a  man,  feifed  of  the  manor  of  S.,  covenants  with 
another,  that  when  J^  S.  fhall  enfeoff  him  of  the  manor 
of  D.,  then  he  will  ft  and  feifed  of  the  manor  of  S*  to 
the  ufe  of  the  covenantee  and  his  heirs  t  the  covenantee 
dies,  his  heir  within  age,  J.  S.  enfeoffs  the  covenantor^ 
In  this  cafe  it  was  holden,  that  the  heir  (hall  be  ad« 
judged  in,  in  courfe  and  nature  of  a  defcent  5  and  yet 
it  was  neither  a  right,  title,  ufe,  nor  adion  that  de- 
fcended,  but  only  a  pofSbility  of  an  ufe,  which  could 
neither  be  releafed  nor  difcharged ;  yet  it  might,  if  the 
condition  had  been  performed,  have  vefted  in  the  an*  ?^'^i^  ^* 
ceflor,  and  then  the  heir  had  claimed  it  by  defcent*         3  Bro.  Pari* 

Ca.  195, 

^    5^7*  M^*  P^^^^  obferves,  that  fome  cafes  may  arife,   Exccptiom 
where  the  exiftence  of  the  devifee  of  a  contingent  re*i   ^^^^  ^^°^ 
nudnder,  at  fome  particular  time,  may,  by  implication, 
enter  and  make  part  of  the  contingency  itfelf,  upon 
which  fuch  intereft  is  intended  to  take  effed,  in  which 
cafe  it  cannot  defcend* 

S  18.  Thus,  in  a  modem  cafe,  where  a  hufband  Moorhou^cr. 
and  wife  fettled  certain  lands  (which  were  the  inherit-    1  Black.  R. 
ance  of  the  wife)  to  the  ufe  of  the  wife  for  life,  re-   ^^^' 
mainder  to  the  hufband  for  life,  if  he  and  his  wife 
ftould  have  any  iffue  that  fliould  fo  long  live,  remain- 
der to  all  fuch  children  in  fee  as  tenants  in  common* 
If  the  wife  ihould  die  without  iffue,  or  all  fuch  iffue 

* 
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fliould  die  before  2 1  ^  then,  as  to  one  moiety,  to  the 
hufband  in  fee.  The  hulband  died  in  the  life-time  of 
his  wife. 


A  contingent 
Remtinder 
rosy  pafs  hj 
£ftoppeL 


Ante,  f. 


Vick  V. 

EdwardSy 

Ant«. 


May  be  af- 

figned  in 
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The  court  vras  clearly  of  opinion,  that  upon  all  the 
circumftances  of  the  cafe,  the  contingency,  upon  which 
it  was  intended  that  the  eftate  of  the  hufband  fliould 
arife,  was  that  of  his  furviving  his  wife ;  and  that  as  he 
died  firft,  the  contingency  never  arofe. 

5  19.  A  contingent  remsdnder  may,  before  it  vefts, 
be  pafled  by  fine  by  way  of  eflioppel,  fo  as  to  bind 
the  interefl  which  fhall  afterwards  accrue  by  the 
contingency. 

5  20.  Thus,  in  the  cafe  of  Weak  v.  Lowers  it  was 
determined,  that  though  the  fine  operated  at  firft  by 
conclufion,  and  paffed  no  interefl,  yet  the  eftoppel 
ihould  bind  the  heir.  That  upon  the  happening  of  the 
contingency,  the  eftate  by  eftoppel  became  an  eftate  in 
intereft,  of  the  fame  efFed  as  if  the  contingency  had 
happened  before  the  fine  was  levied ;  and  that  if  the 
fine  had  been  in  fee,  it  would  have  barred  the  heir, 
and  operated  to  the  benefit  of  the  pofTeflion,  as  the  fine 
of  a  diffeifee  to  a  ftranger ;  but  being  only  for  years, 
the  fee  was  vefted,  and  the  term  good,  being  drawn 
out  of  the  fee. 

S  21.  Although  a  contingent  remainder  cannot  be 
pafTed  or  transferred  by  a  conveyance  at  law,  before  the 
contingency  happens,  otherwife  than  by  eftoppel,  by  fine, 
or  by  a  common  recovery,  wherein  the  perfon  entitled 

m  to 
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to  the  contingent  eftate  comes  in  as  vouchee ;  yet  it 
feems  that  contingent  eftates  are  aifignable  in  equity. 

5  22.  Contingent  remainders  were  formerly  held  Andde^i&d 
not  to  be  devifabk  by  the  perfons  entitled  thereto,  ^y^*^' 
whilft  they  remained  in  contingency ;  but  it  has  been 
determined  in  fome  modem  cafes,  that  where  contin« 
gent  remainders  are  defcendible  to  the  heirs  of  the  per- 
fons entitled  to  them,  they  may  be  devifed  by  will  like 
any  other  eftates :  of  which  an  account  will  be  given 
under  Title  38.  Devi/e. 


Gg3  TITLE^ 
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TITLE  XVn, 


REVERSION, 


5  I.  Drfcnpthnof. 

XO,  A  Reverfion  arifetfrom  Con- 

JlruBion  ifjLavx. 
I  a,  Rfverjiinu  arevefiedlntereJU* 
15.  Incident  to  a  Reverfion, 
17,  Reverfiom  after  Eji4aes  fw 

Tear*  are  prefent  Ajfets, 
Ipt  Reverfiont  after  Efiatet  for 
ifife  are  quafi  AJfett^ 


93.  Reverfiotts  afier  EJlates  Tail 

are  Affets^  when  they  com^ 

into  rojfeffmn. 
3 1 .  Rev^Jtont  aft^  Efates  Tail 

are  hound  by  Judgemente. 
33*  And  alfo  by  Leafet. 
36.  AU  particular  Efiates  merge 

in  the  Reverfion, 


Deicnption 

of. 

I  Iqft.  142  <• 


Se^on.  I, 

^TpHE  fecond  kind  of  eftatc  in  expeftancy  is  called 
a  Reverfion^  and  is  defined  by  Lord  Coke  to  be, 
the  returning  of  the  land  to  the  grantor  or  his  heirs, 
after  the  grant  is  determined.  Reverfio  terra  eji  tarn- 
quam  terra  revertens  in  poffej/ione  donatori^Jive  baredibus 
Jitisy  foji  donumfinitum^ 


I  Inft  29  £. 
flow.  13  ♦. 


In  another  place.  Lord  Coke  defines  a  reverfion  to  be, 
where  the  refidue  of  the  eftate  always  continues  in  him 
who  made  the  particular  eftate. 


%  2,  The  idea  of  a  reverfion  is  founded  on  the  prin^i 
ciple,  that  where  a  perfon  has  not  departed  with  his 
whole  eftate  and  intereft  in  a  piece  of  land,  all  that 
which  he  has  not  given  away  remains  in  him ;  and  the 
pofleffion  of  it  reverts  or  returns  to  hitn,  upon  the  de« 
f  Ittfl,  183  h.    termination  of  th^  preceding  eftates.  Hence  Lord  Coke 

fays. 
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fays^  ^^  and  the  law  termeth  a  reveriion  to  be  expedant 
^^  upon  the  particular  eftate ;  becaufe  the  donor,  or 
**  leflbr,  or  their  heirs,  after  every  determination  of  any 
^  particular  eflate,  doth  exped  or  look  for  to  enjoy 
^^  the  lands  or  tenements  again." 


5  3*  If,  therefore,  a  perfon,  who  is  feiied  in  fee, 
conveys  an  eftate  for  life  to  ji*y  remainder  for  life  to 
B.J  remainder  over  to  twenty  other  perfons  for  life, 
he  ftill  retains  the  fee-fimple  of  the  lands  in  himfelf, 
becaufe  he  has  not  departed  with  it ;  but  as  fuch  fee^ 
fimple  can  only  return  or  h\l  into  pofleflion  upon  the 
determination  of  the  preceding  eftates,  it  is  only  au 
eftate  in  reverfion^ 

§  4*  Before  the  ftatute  de  donis  eondiiionalibus^  no  Tit.s.di«i» 
reverfion  remained  in  the  grantor  or.  donor  after  h^   ^*  *°' 
had  created  a  conditional  fee ;  becaufe  the  grantee  of 
fuch  an  eftate  was  confidered  as  having  the  abfolute 
property  of  it,  and  the  grantor  had  only  a  poffibility  of 
reverter.  But,  as  foon  as  the  ftatute  de  donis  was  made, 
the  Judges  determined  that  an  eftate  given  to  a  man 
and  the  heirs  of  his  body,  was  only  a  particular  eftate; 
^d,  therefore,  that  there  remained  an  eftate  in  rever-  x  Inft.  22  i. 
iion  in  the  grantor. 

§  5*  But  in  the  cafe  cafe  of  a  grant  of  a  qualified  or 
bafe  fee,  no  reverfion  remains  in  the  grantor;  for, 
Lord  Coke  fays,  if  lands  be  given  to  A.  and  his  heirs,   1  inft,  i8a. 
fo  long  as  B.  hath  hdrs  of  his  body,  the  remainder 
over  in  fee  is  void. 

Cg4  Vaugbattf 


456  TitUXVn.   Reverfim.   S5— 9* 

Kep.  z6g.  Vaugban^  obfcrving  upon  this  paflage,  feems  to  doubf 

whether  it  be  law,  and  fays — ^^  When  fuch  a  bafe  fee 
**  determines  for  want  of  iffue  of  the  body  of  A,  the 
<^  land  returns  to  the  grantor  and  his  heirs,  as  a  kind 
•*  of  reverfion ;  and  if  there  can  be  a  revcrfion  of  fuch 
**  eftate,  I  know  not  why  a  remainder  may  not  be 
*<  granted  of  iti" 

I  Inft.  46  *.  g  6.  Lord  Coke  fays,  tha^.  if  a  pcrfon,  feifed  of  land 

}n  fee,.leafes  it  for  years,  he  has  no  reverfion ;  nor  can 
he  grant  it  over  by  the  name  of  a  reverfion,  till  the 
leffee  enters,  o;'  the  leflbr  waives  the  poflfeffion.     But 
Vide  Tit.  8.     where  an  eftatc  for  years  is  created  by  a  bargain  and 
,  '  \  ,  fale,  the  bargainor  has  immediately  a  reverfion,  whcr 

Milton,  ther  the  bargainee  enters  or  not ;  for,  m  this  cafe,  the 

**■•  ^*'  pofTeffion  is  transferred  by  th?  operation  of  the  (latute 

pf  ufes, 

§  7.  Where  a  perfon,  having  only  a  particular  eftatc 
in  lands,  grants  a  fmaller  eftate  than  his  own,  he  has  a 
reverfion  left  in  himfelf.  Thqs,  if  tenant  in  tail  grants 
yji  eftate  for  life,  he  has  a  reverfion  in  him ;  becauf^ 
)ie  has  not  departed  with  the  whole  of  his(  intereil« 

%  8.  In  the  fame  manner,  where  a  perfon,  who  has 
an  eftate  for  99  years,  grants  an  eftate  for  98  years,  or 
for  any  iborter  tqm,  h^  has  a  reverfion  left  in  hina. 

T  Infc  ^s  i.         S  9i  Vox^  Coke  fays,  that  if  a  man  extend^  lands  by 

force  of  a  ftatute  merchant,  (latvite  ftaple,  recognizance, 
pr  elegit^  he  leaves  a  reverfion  in  the  cogni^or. 

I  10,  Areverfiofl 
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^  f  o.  A  rererfion  is  never  created  by  deed  or  writ-  a  Rcverlioa 
ing,  but  arifcs  from  conftrudion  of  law.    Thus,  Lord  cbnftmaion 
Coke  fays,  if  a  man  make  a  gift  in  tail,  or  a  Icafe  for  ^^  ^^* 
life,  the  remainder  to  his  own  right  heirs,  the  remain^   *  ^"*'  **  *• 
der  is  void,  and  he  has  the  reverfion  in  him.     So,  if  a 
man  makes  a  feoffment  in  fee  to  the  ufe  of  himfelf  for   Tit.  i6.  c.  t. 
life,  and  after  to  the  ufe  of  another  in  tail,  and  after  to    *  '^* 
the  ufe  of  his  own  right  hei^,  the  reverfion  in  fee  is  in 
him ;  becaufe  the  ufe  of  the  fee  continued  ever  in  him: 
and  the  ftatute  executes  the  pofleffion  to  the  ufe,  in 
the  fame  plight,  quality,  and  degree,  as  the  ufe  was 
limited. 

§  II.  Lord  C^il^alfo  fays,  that  if  a  man  makes  a  ihA^zih. 
feoffment  in  fee,  to  the  ufe  of  himfelf  install,  and  after 
to  the  ufe  of  the  feoffee  in  fee,  the  feoffee  has  no  xt^ 
verfion,  but  in  the  nature  of  a  remainder ;  albeit,  the 
feoffor  have  the  eftate  tail  executed  in  him  by  the 
ftatute,  and  the  feoffee  is  in  by  the  common  law,  which 
(lays  he)  is  worthy  of  obfervation* 

S  12.  Although  a  perfon  can  only  be  faid  to  be  en#  ReTerfiom 
titled  to,  not  feifed  of,  a  reverfion,  yet  eftates  in  re*   intcrtftt, 
verfion  are  properly  dafled  under  the'  general  denomi-> 
nation  of  veft^  interefts.    Becaufe  ^  perfon,  entitled 

to  an  eftate  in  reverfion,  has  an  immediate  fixed  right 

« 

of  future  enjoyment,  that  is,  an  eftate  vefted  inprafeniiy 
though  it  is  only  to  take  effed  in  pofieffion  and  profit 
in  future  \  and  which  may  be  aliened  and  charged  much  - 
m  the  fame  manner  as  an  eftate  in  poi&ffion. 


4st  Title  TVTL    Reverfim.    §  13— *i5. 

5  13*  The  law  is  as  careful  of  the  rights  of  the  re« 
verfioner,  as  of  thofe  of  the  tenant  in  poflefEony  and 
will  therefore  allow  an  adion  to  be  brought  by  the 
reverfioner,  as  well  as  by  the  tenant  in  poffeffion,  for 
an  injury  done  to  the  inheritance. 

1^'  j'  S  '4-  •'^  perfon  in  reverfion"  brought  an  a&ion  for 

4Burr.si4i.   ereding  a  wall,  whereby  his  lights  were  obftru&ed^ 

and  obtained  a  verdifl:  with  general  damages:  on  a 
motion  in  arreft  of  judgment,  it  was  obje&ed,  that 
this  a£Hon  would  not  lie  by  a  reverfioner,  being  only 
an  injury  to  the  perfon  in  pofTeffion.  The  court  wer^ 
of  opinion,  that  an  action  might  be  brought  by  one, 
in  refpe&  of  his  poflei&on,  and,  by  the  other,  in  re- 
fped  of  his  inheritance,  for  the  injury  done  to  the 
value  of  it.  For,  if  the  reverfioner  wanted  to  fell  the 
reverfion,  this  obftru£tion  would  certainly  le&n  the 
value  of  it. 

lacidenta  to         c  , -^  jhe  ^fuj^l  incidents  to  a  reverfion  are  fjdd  to 

a  Reverfion.  ^    '^  ' 

be  fealty  and  rent :  when  no  rent  is  referved  on  the 
particular  eftate,  fealty  refults  of  courfe,  and  may  be 
demanded  as  a  badge  of  tenure. 

I  Inft.  143  tf.        $  16.  Lord  Coke  fays,  that,  in  the  cafe  of  a  gift  in 

1  c  I  ^ 

tail,  leafe  for  life  or  years,  fealty  is  an  incident  infe» 
parably  annexed  to  the  reverfion ;  fo  that  the  donor  or 
kflbr  cannot  grant  the  reverfion  over,  and  fave  to  hhn* 
felf  the  fealty,  or  fuch  like  fervice.  But  the  rent  he 
may  except,  becaufe  the  rent,  although  it  be  incident 
to  the  reverfion,  yet  is  not  infeparably  incident. 

S  17.  Arever- 
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§  1 7*  A  reverfion,  expe&ant  on  the  determination  Revcrfions 

of  a  term  of  years,  is  prefent  afTets ;  and  the  heir  can-  for  Years 

not  plead  a  term  of  years  raifed  by  his  anceftor  in  delay  Yfl-^fJ^^'"^ 
of  execution,  but  fhould  confefs  aiTets* 

§  1 8.  In  an  adion  of  debt  againft  the  heir  upon  the  Smith  t. 
obligation  of  his  anceftor,  the  defendant,  not  denying    ,  silk.  354. 
the  aftion  or  obligation,  pleaded,  that  his  anceftor  was   ^^'  Rayi». 
feifed  in  fee ;  and  that  he  demifed  the  fame  for  50a  7  Mod.  40. 
years  to  A.,  who  entered  j  and  that  the  faid  reverfion  suniiopcr  ^* 
defcended,  et  Hens  ultra ;  stnd  that,  at  the  time  of  the  *  ^^*  S^- 
adion  brought,  he  had  no  tenements  in  fee-fimple  by 
defcent,  except  the  faid  reverfion.  '  It  was  not  que* 
ftioned,  but  judgment  ought  to  be  given  for  the  plain* 
tiff;  the  doubt  was,  whether  general  or  fpecial. 

The  court  were  of  opinion,  that  a  general  judgment 
ought  to  be  given.  And  Lord  Holt  faid,  it  had  been 
a  doubt,  whether  the  heir  could  plead  a  term  for  years 
in  delay  of  prefent  execudon ;  and,  though  there  were 
even  fome  precedents  to  that  purpofe,  yet  he  was  of 
opinion^  the  heir  could  not  plead  a  term  in  delay,  but 
ought  to  confefs  afiets :  for  the  reverfion  is  aiTets,  and 
the  common  law  had  no  regard  to  a  term  for  years, 
^In^9  32i«  And  there  is  no  mifchief  in  this:  for 
though,  in  confequence,  a  levari  facias  may  go,  yet 
the  lefiee  may  maintain  himfelf  againft  an  ejefhnent, 
by  virtue  of  his  leafe. 

§  19.  In  a  fubfeqUent  cafe,  the  Court  of  Common  VillcrsT. 
Pleas  acquiefced  in  the  doftrine  laid  down  by  Lord   ,wilf,R,4Q, 
Holt,  but  gave  judgment  upon  another  point. 

S  j&o.  A  rever* 
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KcYcrfiont  §  20.  A  rcveriion,  expcdant  on  the  determination 

quail  Aifcts,  pleaded  fpedally  by  the  heir ;  and,  in  fuch  cafe,  the 
Carth.  129.     plaintiflF  may  take  judgment  of  it,  quando  acddcrit. 

• 

I>T^*  373 '«        §  21.  In  debtagainfl:  the  niece,  as  couiin  and  heir 

to  the  uncle,  the  obligor  j  the  defendant  confefled  the 
bond  by  ment  dedircy  but  that  nothing  in  fee-fmiple 
defcended  to  her  befide  a  reverfion  of  30  acres  of 
marfh  in  S.^  &fr.  after  ^the  death  of  fuch  a  one.  It 
was  held,  that  the  plaintiff  might  pray  a  fpedal  judg- 
ment upon  the  confeflion,  viz.  that  he  ihould  recover 
the  debt  and  damages  of  the  aforefaid  reverfion,  to  be 
levied  when  it  fliould  fall  in  ;  and  a  fpecial  writ  (hould 
liTue  to  extend  the  whole  30  acres. 

ri^u^i  §  22.  A  man,  feifed  of  a  reverfion  expe^hnt  upon 

1  Ld.  Raym.  an  eftate  for  life,  bound  himielf  and  his  heirs  in  a  bond 
litw  <oi.      *^^  ^^^*  living  the  tenant  for  life :  it  was  held,  that 

this  reverfion  ihould  be  aflets  in  th«  bands  of  the  heir, 

whenever  it  came  itato  poffeffioii. 

RoTcrfions  $  23.  A  reverfion,  expectant  on  the  determinaticai 

Tail  are  of  an  eilate-tail,  is  faid  not  to  be  affets,  during  the 
Affcti  when     continuance  of  the  eftate  tail.    But  this  is  only,  be- 

tbcy  come  '^ 

iDto  Poffef-      caufe,  during  that  time,  it  n  confidered  to  be  of  no 

value,  as  it  is  in  the  power  of  the  tenant  in  tail  to  bar 

169.^  *  and  deftroy  it  whenever  he  pleafes,  by  fuffering  a  com-^ 

mon  recovery.  But,  when  reverfions  of  this  kind  fall 
into  poflefflon,  they  then  become  affets« 

S  24*  Ia 
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S  24.  In  a  fpecial  verdid,  it  was  found,  that  John   Kellow  ▼. 
Rawden^  the  fiithcr  of  Richard  (the  defendant),  was   ^  moTis^. 
feifed  in  fee  of  a  meffuage,  ^c.  and,  being  fo  feifed, 
had  ifiue  y$hn  Rowden^  his  eldeft  fon,  and  the  defen- 
dant :  that  John  the  elder  fettled  the  premifes  on  hlm^ 
felf  for  life,  remainder  to  John  his  eldefl  fon  in  tail 
male,  remainder  to  his  own  right  heirs.    After  the 
death  of  the  father,  John  his  eldeft  fon  entered,  and 
was  feifed  in  tail,  and  alfo  entitled  to  the  reverfion  in 
fee,  and  died  leaving  an  only  fon,  who  foon  after  died 
without  iflfue ;  whereupon,  the  lands  defcended  to  the 
defendant  as  heir  to  his  nephew,  who  entered,  and  was 
feifed  in  fee.    The  queftion  was,  whether  he  was  liable 
to  the  payment  of  a  bond  debt  of  his  father's.    The 
counfel  on  both  fides  agreed,  that  the  reverfion,  hav- 
ing come  into  poflfeffion  by  the  determination  of  the 
eftate  tail,  was  chargeable  with  the  debt,  and  the  only 
doubt  was,  whether  the' plaintiff  ought  to  have  named 
the  intermediate  heirs  to  the  reverfion.    Three  of  the 
Judges  obferved,  that  the  queftion  was  not,  whether 
the  defendant  was  liable  to  die  debt,  but  whether  he 
was  properly  charged  as  heir  to  his  father^  or  whether 
he  ihould  have  been  charged  as  heir  to  his  nephew,  who 
was  laft  feifed.    And  it  muft  be  admitted,  that  if  the 
lands  had  defcended  to  the  brother  and  nephew  of  the 
defendant  in  fee,  then  they  ought  to  have  been  named ; 
but  they  had  only  a^  reverfion  in  fee,  ezpeftant  upon 
an  eftate  tail,  which  was  uncertain,  and  therefore  of 
little  value.     But  here  the  reverfion  in  fee  was  come 
into  poffeflion,  and  the  defendant  had  the  land  as  heir 
to  his  father : .  it  was  affets  only  in  him,  and  was  not  fo 
cither  in  his  brother  or  nephew,  who  were  neither  of 

them 
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them  chargeable ;  becaufe  a  reveriion,  expedant  upon 
an  eftate  tail,  was  not  aiTets. 

5  25.  A  reverfion,  expe£^ant  on  an  eilate  tail  when 
it  comes  into  pofleffion,  is  aflets  for  payment  of  debts, 
though  it  fhould  be  devifed  away :  for  fuch  a  devife 
Tit.  I.  1 6+«   is,  by  the  ftatute  3  William  and  Mary^  ch.  14.,  frau- 
dulent and  void  againft  creditors. 

Kjnaftoav. '  §  26*  A  fettlement  was  made  in  1707  of  lands,  to 
Forrcft.  MS  ^^^  ^^^  ^^  Thomos  Delahaye  for  life,  remainder  to  truf- 
Rcp.    S.  C.     tees  to  prefcrve  contingent  remainders,  remainder  to 

a  Atk.  204.  ^  r  «-f 

the  firft  and  every  other  fon  of  Thomas  Delahaye  in  tail 
,  male,  reverfion  to  his  own  right  heirs.     Thomas  bemg 

indebted  by  bond  to  feveral  perfons,  and,  among 
others,  to  one  Blackety  gave  him  a  collateral  fecurity 
of  fome  flock,  which  was  transferred  for  that  purpofe, 
and  agreed  to  be  re-transferred  upon  payment  of  prin* 
dpal  and  intereft ;  and,  being  likewife  indebted  by 
fimple  contraft,  died  in  1724,  leaving  iflue  one  fon 
Thomas.  In  1725,  there  was  a  decree  obtained,  by 
which  the  father's  eflate  was  dire£led  to  be  fold  for  the 
payment  of  his  debts,  and  the  fimple  contra£t  credi* 
tors  to  ftand  in  the  place  of  the  bond  creditors ;  and, 
under  this  decree,  fome  fee-fimple  lands  were  fold  and 
applied.  In  1738,  Thomas  the  fon  devifed  the  fettled 
eflate  to  the  defendant,  and  died  without  iflue ;  where* 
by  the  eftate  tail  was  fpent,  and  the  reverfion  in  fee 
came  into  pofleffion. 

The  plaintiffs  brought  their  bill  to  have  this  eftate 
applied  tow)ards  fatisfa^oa  of  their  debts,  notwith^ 

(landing 
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ftanding  the  devife  of  it  by  the  fon.  And  now  the 
queftion  was,  whether  this  reverfion  in  fee  was  to  be 
confidered  as  real  aflets  of  the  father,  applicable  to  the 
payment  of  his  debts ;  or,  if  it  was  prevented  from 
being  fo  by  the  devife  of  the  fon  ? 

Mr«  Attorney  General  argued  for  the  pltuntiffs,  that, 
if  there  had  been  no  devife  by  the  fon,  the  reverfion 
had  certainly  been  aflets :  for,  though  it  could  not, 
during  the  continuance  of  the  eftate  tail,  be  extended 
or  fold  for  payment  of  debts,  yet,  when  it  defcended, 
it  was  aflets,  and  the  heir  is  named  in  the  obligation^ 
which  is  all  the  law  requires  to  fubjed  it  to  the  pay- 
ment of  bonds,  as  appears  from  Kellow  v.  Rowden^  Aatci  f.  24. 
3  Mod.  253. :  and,  from  OJba/lm  v.  Stanhope^  2  Mod. 
50.  it  is  plain  that  the  only  thing  which  diftinguiflies 
fuch  an  eftate  from  any  other,  is,  that  it  is  not  imme- 
diately chargeable  to  fatisfy  debts ;  but  that,  where  it 
defcends  and  comes  to  the  heir  by  fucceflion,  it  clearly 
may.    I  ihall,  therefore,  confider  this  cafe  under  thefe 
three  heads:  ift.  Upon  the  conftru£tion  of  3  and  4 
William  and  Mary^  c*  14.   againft  fraudulent  devifes, 
which  gives  an  a£Uon  againft  the  heir  and  devifee ; 
•2dly,  That  bonds  are  fuch  liens  in  equity,  either  before 
or  fince  that  ftatute,  as  cannot  by  any  contrivance  be 
defeated}  and,  3dly,  That  the  decree  in  1725  has 
bound  this  eftate  in  equity,  precedent  to  the  devife,  in 
fuch  a  maimer,  that  no  fubfequent  ad  can  afied;  the 
€ftate. 

I  ft,  VfvCtk  refped  to  the  ad  agamft  fraudulent  de- 
vifes,  both  the  reafon  and  the  words  of  it  extend  to  the 

prefent 


prdent  cafe.  The  preamble  is,  '^  Whereas  ic  is  not 
reafonable  or  juft,  that,  by  the  pra&ice  or  contrivance 
of  any  debtors,  their  creditors  fliould  be  defrauded  of 
their  juft  debts,  and,  neverthelefs,  it  has  often  hap^ 
penedj  that  where  feveral  perfons,  having  by  bonds 
or  other  fpecialties  bound  themfelves  and  their  heirs» 
have  afterwards  died  feifed  in  fee^fimple  of  and  in 
manors,  l^c.  and  have  devifed  the  fame,  or  difpofed 
thereof  in  fuch  manner,  as  fuch  creditors  have  loft 
their  faid  debts ;  all  wills,  therefore,  or  teftaments,  of  or 
concerning  any  manors,  life,  whereof  any  perfon  at 
the  tin^e  of  his  deceafe  is  feifed  in  fee-fimple  in  poffef- 
fion,  reverfion,  or  remainder,  Isfc.  fhall  be  deemed  and 
taken  (only  as  againft  fuch  creditor  or  creditors  as 
aforefadd)  to  be  fraudulent  and  void,'^  And,  fe£t  5., 
^^  in  all  cafes,  where  any  heir  at  law  fhall  be  liable  to 
pay  the  debt  of  his  anceilor,  in  regard  of  any  lands, 
f^c.  defcending  to  him,  and  (hall  fell,  alien,  or  make 
over  the  fame  before  any  action  brought,  fuch  heir  at 
law  (hall  be  anfwerable  for  fuch  debt,  &fc*  in  an  aftion 
of  debt  to  the  value  of  the  lands,"  lifcl 

The  mifcbief,  which  this  flatute  had  in  view,  was  a 
defed  in  the  common  law ;  that,  although  it  was  the 
intent  of  the  law  that  an  heir,  in  refped  of  the  land 
defcended,  fhould  be  bound,  yet  it  was  left  in  the 
power  of  the  obligor,  by  a  devife,  abfolutely  to  defeat 
his  creditors.  This  was  the  general  mifchief,  ^md  is 
plainly  within  the  reafon  of  the  a£t,  and  the  thing  it 
intended  to  prevent :  for,  it  is  4as  unjuft  that  the  heir 
ihould  be  able  to  defeat  the  creditor,  as  that  the  aii« 
ceftor  fhould,  and,  confequently,  as  mucti  juftice  to 

prevent 
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ptev&A  It  in  him,  as  ia  the  other^  The  ilatute  fayt 
j^l  funllsjball  be  void  as  a^ainji  the  creditor ;  cautiouily 
wording  it  fo  as  to  take  in  every  cafe,  where  a  creditor 
may  be  defeated  of  his  debt,  and  where  he  would  have 
obtained  fatisfa&ion,  had  no  fuch  will  been  made*  It 
may  be  obje&ed,  that  the  will  mentioned  in  the  ftatute^ 
is  not  the  will  ^f  the  heir^  but  of  the  ano^ftor.  I  aa» 
fwer,  the  a6t  relates  to  all  ^Us,  and  is  not  confined 
to  that  of  the  debtor ;  but,  if  it  was,  ih^  heir  is  debtot 
In  a  proper  jCeafe  for  this  pui^fe.  The  making  of  all  . 
vrills  void,  as  againft  creditors,  is  attended  with  no 
inconvenience :  it  gives  the  creditor  no  new  right,  but 
pnly  removes  that  out  of  his  way  which  ynjuftly  ob* 
ftruded  him.  Jt  avoids  th«  wUl  only  as  to  the  credit 
tor ;  and,  certainly,  where  the  will  xA  the  hcjr  prevents 
the  creditor  from  that,  which  would  otherwife,  in  point 
of  law,  have  been  applied  for  bis  fatisfa£tion,  fuch  will 
is  in  firaud  of  the  creditor  k  may  be  fajd,  that  die 
preamble  extends  only  to  the  will  of  the  oUigor,  anci 
that  the  ena&ing  daufes  mufl  be  reftrained  by  the  pre.* 
amble  ;  but  the  rule  made  to  mai9tain  the  objedion  is 
jiot  true :  for  it  is  weU  known,  that  general  ftatutes 
are  made  ix&ax  p^iticubr  ^afes ;  i^eiy  d^y^s  ^perience 
{woves  it ;  and,  indeed,  it  is  mani&ftly  fo  in  this  a& 
itfelf.  For  the  preamble  mentions  o^ly  wills  j  but  on4 
of  the  claufes  in  the  ftatute  relates  to  conveyances  mad^ 

■ 

Ity  the  heir,  which  is  lefe  r^oncileable  to  the  preamble 
than  wills  made  by  him :  and,  though  it  be  f^id^  for 
remedy  (f  %$fbicb$  it  is  added)  Utidfor  the  tnaintenaws  of 
juft  and  upright  deaJiagj  which  is  a$  nyich  as  to  layi 
find  of  all  ether  the  like  ea/es  ;  and>  to  avoid  41  doubt$ 
ei  this  kind^  tbc  VQtds/ifcb  creditors  v^  r^eateiil^  t^ 
V<*,I|-  HI)  &91^ 
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ihow  the  prorifion  was  not  to  be  reflrained  to  one  cafir 
only.  Can  it  be  conceired,  that  an  ad  to  prevent 
jrandulent  dev^et,  ihould  particularly  provide  againft 
conveyances  by  the  heir,  and  forget  a  devife  made  by 
Urn  ?  But  the  legiflature  know,  that  the  firft  part  of 
the  z€t  gave  remedy  againft  that,  as  it  did  againft  aO 
irills.  Here  I  may  obferv^  13  Elm.  c.  5.  againft 
fraudulent  conveyances ;  fince  it  is  a  maxim,  that  fta* 
tuteSy  made  in  pari  maferid^  are  to  be  taken  into  the 
conftrufHon  of  each  other,  as  Lord  Hale  fafd  in  Bailf 
V.  Murin^  I  Vent*  146.  fuch  ads  are  explanatory  of 
each  other ;  and,  s^reeable  to  this,  was  the  cafe  oiHod^ 
fm  V.  Wallisif  confidered  upon  the  divifion  of  inteftates 
eftates.  So,  in  Ready.  Wardy  12th  December  17399 
where  the  queftion  was,  whether  Knox  Ward  was  a  pur- 
chafer  £ived  by  the  aft  againft  bankrupts,  21  yac.  u 
e«  19*  it  wat  tlipededy  that  though  there  were  iivct 
years  bttweea  the  aft  of  baidaruptcy  and  the  commif- 
fion,.  yet  he  had  notice  of  tht  aft  of  bankruptcy;  and, 
though  at  Joe.  makes  no  moition  of  notice,  yet  k 
WIS  Aought  proper  to  confider  that  aft  by  the  other 
of  13  Elin.  c.  7*  by  the  bft  daufe  whereof^  it  is  co- 
afted^  thtt  the  aft  ihall  not  extend  to  landa  hetetofoie 
iffind  by  afky  fuch  bahkiupt,  or  hereafter  to  be  aflbr« 
ed ;  fo  that  fuch  aflurance  be  made  hmiJUk^  and  tfaM 
ihe  parties,  to  vrfiofr  ufe  fiidi  aflurance  hath  or  AdS 
.  be  made,  be  jiot,  ac  or  befbie  the  mddng  of  fiidi 
aflurance,  jirivy  or  cgnfcnting  ta  the  frauduleDt  \m» 
pofe.  Kow,  the  13  £/%  imJu  ail  deeds  void,  wUnfa 
operate  to  the  prejudice  of  creditors,  wtether  attdebf 
the  immediate  debtor  or  not,  according  to  Afhafif  v^ 
S$dingbam,  Cro.  E&^  ^p.  iriiere  a  conveyano^  wskh 
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by  the  heir  of  the  obligor^  was  held  ffaudulent  agaihft 
a  creditor*  So,  in  5  Co.  60*  the  iame  queftion  upoa 
1 3  Eliz.  and  the  conveyance  bj  the  heir  held  fraudu* 
lent  {  and  that  a£ls  of  parliament  made  in  preventioa 
f>f  fraud,  ought  to  have  a  favourable  interpretation* 
Thefe  cafes  went  upon  the  do£bine,  that  the  ftatute 
relates  to  all  conveyances,  which  defraud  the  creditor 
of  that  eflate  that  muft  otherwife  have  come  to  him  by 
law,  and  prove  that  the  zQl  comprehends  the  alJcnaticii 
of  the  heir.  It  is  objected,  that  the  fbttute  is  confined 
to  the  debtor  \  but,  here,  it  is  a  .general  queftion^ 
whether  the  aft  againft  fraudulent  devifes  extend  to 
the  devife  of  the  heir :  now  the  heir  is  debtor ;  he  is 
bound  in  the  bond ;  and,  in  an  a&ion  againfl  him,  he 
tnay  be  charged  without  charging  affets :  it  is  his  bu«  \ 
finefs  to  difcharge  himfelf  for  want  of  affets,  for  he  it 
debtor  with  refpeft  to  the  lands  defcended*  The  adioa 
muft  be  in  the  debet  and  detinet ;  and,  before  the  fta- 
tute  of  jeofails,  it  was  error  to  lay  it  in  the  detinet  only* 
As,  therefore,  he  is,  in  law,  debtor,  he  is  within  die 
purview  of  the  aft}  and,  in  Tumer^t  cafe,  3  Co.  i8« 
it  is  determined,  that  all  ftatutes  againfl  fraud  flail  bt 
fiberally  and  beneficially  expounded  to  fupprels  the 
^ud.  If  it  is  faid,  that  this  holds  true,  where  the  ns 
verfion  is  expeftant  upon  an  eftate  for  life,  but  nol 
where  an  eftate  tail  intervenes,  fbme  pretence  muft  be 
fliown  for  this  diftinftdon.  The  aft  fays,  reverjkns  ^ 
remainders^  which,  if  relating  to  the  firft,  muft  alfo 
take  in  the  fecond,  the  fecond  mifchief  being  certainly 
&e  fame  in  both. 

Hhd  ddly. 
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2dly,  The  next  queftion  is,  ^^hether,  fuppofing  there 
ymg  no  remedy  at  law  in  this  cafe,  equity  would  fu&r 
creditors  to  be  defeated  by  the  devife  of  the  hdr  ?     It 
is  a  general  rule,  that  a  truftee  cannot  defeat  a  charge 
upon  the  eftate  by  any  voluntary  zBl  ;  but  the  charge 
will  follow  the  eftate  in  the  hands  of  the  volunteer, 
and  it  makes  no  difference  whether  the  conveyance  be 
made  in  his  life-time  by  will,  or  dying  without  hdr  z 
f<H-,  if  the  taker  is  a  volunteer,  the  eftate  will  be 
charged.    There  is  a  plsun  inftance  of  this  in  the  lien, 
which  the  wife  has  in  this  court,  upon  any  intereft  of 
her's  not  reduced  into  the  hufl>and's  pofleilion,  to  be 
provided  out  of  it.    Sedper  Lord  Chancellor,  it  is.cer- 
tain  that,  if  an  obligor,  before  the  ftatute,  devifed  bis 
lands,  equity  could  not  come  at  them^  nor  relieve  his 
creditors ;  that  is  fettled.    I  have  feen  many  cafes  of 
Lord  N$tiingbafn\  where  it  was  fo  determined ;  and 
Lord  Chief  Baron  Camyns  faid,  he  had  heard  Lord 
Chief  Juftice  Hoh  declare,  that  equity  could  not  aid  in 
fiich  a  cafe.    The  wife,  in  the  cafe  I  put,  has  fuch  a 
lien,  as  will  prevail  even  againft  a  commiiBon  of  bank- 
ruptcy ;  which  is  a  ftrong  and  favourable  confideradcHL 
for  creditors*    I  think  it  is  fince  the  ftatute,  that  equity 
has  made  the  ftrong  cafes  in  fiivour  of  bond-creditors, 
and  confidered  the  heir  as  ftrongly  bound.    The  law 
gives  the  eftate  to  the  creditor  only  qwupjue  debitum 
foluium  \  but  this  court  will  decree  a  lale,  order  intereft 
to  be  paid,  and  make  the^heir  accountable  for  the  pro- 
fits received  by  him ;  becaufe,  fmce  the  ftatute,  equity 
confiders  the  heir  as  a  truftee,  and  there  is  no  othei 
principle  for  fuch  decrees*    The  law  makes  an  heir  pay 

i:pft» 
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cods  in  an  a^on  by  a  creditor  upon  a  bond ;  but  this 
court  gives  him  his  cofts^  if  he  has  done  nothing  wrongs 
and  this  upon  the  fame  principle.  Equity  will  alfo 
dired  the  fale  of  a  reveriion  after  an  eftate  for  life  ; 
becauf^  the  eftate  is  applicable  as  a  truft  eftate.  I  do 
not  know  that  there  is  any  inftance  of  the  court's  doing 
^thefe  things  before  the  ftatute,  but  they  have  been  done 
fince  by  the  equity  of  the  zQu  In  many  cafes,  this 
court  goes  farther  than  the  law.  The  law  only  gives 
an  addon  againft  an  executor  for  a  devqftavit ;  and,  if 
the  executor  is  infolvent,  the  creditor  is  defeated :  but 
this  court  goes  farther.  So,  if  a  money  legacy  is  paid, 
(equity  will  oblige  the  legatee  to  refund.  The  law  fays, 
a  reverfion  after  an  eflate  tail  is  aiTets,  as  much  as  after  an 
eftate  for  life ;  only,  it  is  not  fo  foon  effeftual.  Where 
it  is  after  a  life,  the  heir  cannot  plead  riem  per  defceni^ 
and  the  creditor  will  have  a  judgment  againft  him ;  but, 
•after  an  eitate  tail,  he  may  plead  riens  per  difcenf^  yet 
the  creditor  may  take  judgment  quando  acciderint^  and 
have  execution  when  the  reverfion  comes  into  poflef- 
fion.  The  only  diflPerence,  therefore,  is  in  regard  to 
the  time,  when  the  creditor  can  obtain  the  fruit  of  his 
adtionj  but  that  makes  none  in  the  things,  nor  in 
equity,  which  refpefts  the  fubftance,  and  not  little  va- 
riations in  the  form^of  pleading,  or  times  of  execution : 
in  both,  the  bond  is  real  lien,  though  not  immediately 
efFedual  againft  one  intereft.  So,  if  a  right  encum- 
bered, or  a  rent-feck  defcend,  the  heir  may  plead  riem 
per  defcentj  and  the  creditor  may  have  judgment  qua}!-- 
do  acciderinty  and  take  execution  after ;  yet  the  law 
fays,  that  neither  the  right,  before  it  be  reduced  into 
pofleflionj  nor  the  rent- feck  before  feifm  had,  are  aflets, 

Hh  3  Brcdiman^ 


Brgdiman^^  cafe,  6  C^.  58.  Equity  confiders  all  con-' 
tingent  interefts  as  real  ones,  though  fubjcd  to  a  con- 
dngency,  and  vill  not  let  the  perfon  who  has  it  carry 
it  away.  Suppofe  a  contingent  remainder,  and,  in  the 
life  of  the  obligor,  the  contingency  not  happened,  it  is 
not  aflets;  but,  when  the  contingency  does  happen^ 
it  will  be  applied  to  pay  debts  in  equity^  w*hich  fliows 
that  the  court  confiders  bonds  as  real  liens  upon  the 
eftate,  and  will  not,  in  any  cafe,  allow  the  creditor  to 
be  defrauded* 

3dly,  The  third  point  is  the  decree  of  18  th  June 
1^25,  which  has  bound  the  eftate*  It  direds  the  eftate 
of  the  inteftate  father  to  be  fold,  and  the  money,  arifi 
ing  from  the  fale,  to  be  applied  for  payment  of  his 
debts*  The  Mailer,  therefore,  might  have  fold  this 
eftate  under  the  decree ;  and,  if  he  might,  thqi  the 
decree  binds  it  from  the  time  it  was  pronounced,  Sup< 
pofe  a  naked  right,  or  a  contingent  remainder  h|ul  de^ 
fcended,  yet  it  would  have  been  bound,  though  at  law 
h  is  not  aflets ;  but  it  is  bo\md  to  be  applied  in  ftOuro; 
The  meaning  of  binding  by  a  decree  is,  an  order  that 
the  thing  fhall  be  done :  it  is  not  mat^ial  whether  pre* 
fcntly  oratafuturetime.  The  only  queftion,  then,  can 
be,  whether  a  man  (hall  defeat  the  intention  of  the  court } 
and  it  is  evident  from  Sir  Thmas  Harvey  v,  Montagufp 
I  Vem.  57*  122.  that  the  court  will  not  fuffer  it,  nor 
countenance  any  art  to  elude  the  force  of  its  decrees, 

Mr.  Murray  argued  for  the  defendant,  that  the  con- 
ilru£tion  of  3  and  4  Wm.  and  M.  muft  be  the  fame  in 
this  court  as  at  law ;  the  intent  of  conftruing  a  ftatute 
being  only  to  difcover  the  meaning  of  parliament  in 

making 
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making  it,  and  that  mult  be  unifona  and  certain :  for, 
if  one  court  puts  a  diB'erent  conftni^ioa  upon  it  from 
the  other,  one  of  them  mufl  necedarily  be  in  an  error. 
Indeed,  one  court  may  give  a  different,  more  eztenfiTe^ 
or  more  effeflual  remedy,  than  the  other,  as  thil 
court  generally  does ;  but,  ftill  the  meaning  of  the 
legillature  muH  be  the  fame  In  all  courts,  where  its 
ads  are  confidered.  I  fhall  confider,  firft,  how  the 
matter  in  difpute  ftood,  both  at  law  and  in  equity,  be- 
fore the  ftatute. 

At  that  time,  neither  in  law  nor  equity  were  ' 
lands  deviled,  liable  to  pay  bond  debts :  there  is  no 
part  of  the  law  more  certain,  than  what  relates  to 
,  md  the  ^SsSa  of  them.  If  the  heir  was  not 
i  in  tbe  bond,  it  was  only  a  perfonal  contra^ ; 
if  he  mu  named,  all  the  effect  of  it  was,  that  the  lands 
ddianded  to  bim  ibould  be  Kable  i  but  ftill,  in  point 
of  law,  b(nds  were  nerer  conildered  as  liens  upon  the 
obligor*t  lands  i  snd,  therefore,  fereral  other  iecuri< 
ties  were  introduced  Iqr  >&  of  partjameirt,  which 
ihoiUd  become  real  liens,  as  ftatntes.  merdu^it,  fta^ 
Tecognizances,  &r.  But  bcmdg  ware  left  m  they  flood 
before,  and  no  adion  upon  them  could  b«  brav^ 
agaiaft  a  terre-tenant  of  tbe  obligor,  but  againft  hit 
bar.  There  were  devifees  before  the  ftatute  of  wills  j 
but  no  a&ion  on  a  bond  could  be  maintained  againft  a 
derifise  of  lands  by  cuftom,  mer^y  becaufe  diey  wera 
conildered  at  law  as  alienees,  "the  law  was  the  famt 
with  refped  to  the  devifees  of  the  obUgor  before  3  and 
4  Wm.  and  M.,  and  none  of  the  llatutes  agaiaft  frau* 
dulent  deeds  relate  to  devifes,  other  in  law  w  eqiuty  j 
Hh4  ix 
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|br  the  devife  took  not  eSeSt  till  death ;  and,  firbOl 
the  time  of  H.  8.  to  this  ftatute,  though  many  willi 
muft   have  defieated  creditors^  yet  there  is    no    itf- 
$ance  of  thdt  obtaining  relief.    This  is  proved  by 
the  greateft  authority :   for  this  very  aft  of  parlia- 
xnent  fays,  that,  by  that  means,  the  debts  were  loft. 
Since  thi$  a£t,  all  the  cafes  have  gone  upon  it  as  intro^ 
ducing  a  new  law,  as  laying  down  a  new  mle^  and 
the  determinations  have  been  founded  upon  it ;   i  Wm. 
99,     A  bill  brought  upon  this  aft  againft  the  devifee 
of  the  obligor  in  a  bond^  the  defendant  iniifted  the 
heir  fhould  have  been  a  party  j  faying,  that  the  a£tion 
fliall  be  brought  againft  the  herr  and  the  devifee  jointly. 
Lord  Cowper*%  words  are )  ^^  It  is  the  ad^  makes  this 
^^  ailets  in  the  devifee's  bands  ;  and  that,  requiring  the 
^^  heir  to  be  made  a  defendant,  you  miift  follow  the 
<^  remedy  therem  prefcribed ;  and  this  bill,  in  equity, 
«<  i$  as  an  aftion  at  law  :''  which  ihows  that  thefe  pro- 
ceedings againft  devifees  are  confidered  in  this  court  as 
ftridly  founded  npon  the  ftatute^  which  muft  be  ftridly 
purfued )  and,  independent  of  this  law,  equity  could 
not  interpofe.    Indeed,  the  reafon  of  the  thing  fpeaks 
it:  for  this  court  has  only  a  concurrent  jurifdidioa 
.  with  courts  of  law  in  legal  aflets  to  give  relief ;  but, 
in  the  fame  rule  of  property,  for  to  follow  another 
rule^  would  be  to  make  law.    It  is  a  maxim  of  law, 
that  lands  are  not  liable  to  fimple  contraft  debts,  and 
<:opyhoIds  to  no  debts-    It  may,  perhaps,  be  hard  to 
account  for  all  thefe  rules :  they  are  founded  upoa 
reafons  which  have  long  fince  ceafed ,  yet  equity^  find' 
-  ing  thofe  rules  eftabliihed,  cannot  afllft  againft  them* 
Before  29  Car.  2.  c«  3.  an  heir,  taking  a  life  eftale 

as 
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%M  occupant,  was  not  thereby  fubje&  to  his  ancefloi^s 
debts ;  nor  did  equity  ever  make  him  fo :  and,  in  all 
cafes,  where  the  law  fays  that  lands  are  legal  afTets, 
this  court  does  not  depart  from  the  rule  of  property 
laid  down  at  law,  but  proceeds  in  a  more  extenfive 
manner,  and  gives  a  more  effedual  remedy.    Suppofe 
the  cafe  of  a  reverfion  after  an  eftate  for  life  or  in  tail, 
the  law  fays  the  firft  is  aifets,  and  that  the  heir  cannot 
plead  riem  per  defcent ;  or,  if  he  did,  that  judgment 
would  be  given  againft  him :  whereas,  in  this  comt^ 
the  eftate  might  be  decreed  to  be  fold,  which  is  only 
coming  at  the  thing  fooner.    But  the  other,  in  law,  is 
not  aflets,  becaufe  the  heir  may  do  what  he  will  widi 
it }    he  may  fell  or  give  it  away,  and  the  creditor's 
being  able  to  take  judgment,  quando  acciderinty  proves 
nothing;    for  he  may  take  fuch  judgment,  though 
there  be  nothing  defcended  to  the  heir  at  all.    This 
court,  then,  will  not  fay,  fuch  an  intereft  is  aflets^ 
becaufe  that  would  be  to  make  law>    Cafes  may  be 
put,  where  fuch  a  reverfion  is  a  good  and  certain  eftate^ 
as  where  it  is  after  a  limitation  to  the  firft  and  other  fons 
of  a  woman  of  60 :  yet  it  will  not  be  aflets.    In  order 
to  avoid  the  confufion  of  two  rules  of  property,  this 
court  adopts  the  rule  of  law :  fo  it  does  with  refped  to 
'  the  civil  law  in  cafes  of  legacies ;  and,  indeed,  if  differ- 
ent rules  were  allowed  in  different  courts,  it  would  be 
in  the  eledion  of  the  party,  what  meafure  of  juftice, 
what  fort  of  determination,  he  would  take.    The  pre- 
fent  will  is  made  by  one  who  is  neither  a  debtor  nor 
a  (ruftee,  for  his  eftate  was  never  liable :  it  wa$  never 
affets  in  bis  hands ;  nay,  it  never  was  fubjed  to  pay 
debts  in  the  hands  of  the  obligor.    How,  then,  can  it 

bo 


l>e  a  fraud  to  difpofe  of  what  was  xtmtx  Uable,  cvenia 
.  die  obligor's  hands  ?  Them  is  no  doubt  but  the  hdr 
might  have  incumbered  diis  eftate,  given  it  to  whom  he 
pleafed,  barred  it  by  a  common  recovery.  Cui  bcm^ 
dien,  b  this  eourt  to  interpofe  ?  Only  to  put  the  parties 
hereafter  to  the  ezpence  of  a  recovery  to  enable  thon 
to  devife  it ;  and  fo,  no  fair  or  upright  dealing  will  the 
ibitute  produce^  but  with  regard  to  the  fees  of  C.  B. 

This  brings  it^  therefore,  to  the  conftru6tion  of  the 
aO: ;  and  th^t  muft  be  uniform  in  law  and  equity.  It 
fets  out  with  a  maxim,  deduced  from  natural  juftice> 
that  creditors  Jhould  mt  be  defrauded :  are  there  any 
defrauded  here  f  And,  granting  that  this  ftatute  was 
made  to  fupply  a  defefi  in  1 3  Eliz.  and  carry  the  pro- 
viii<m  to  devifees ;  admictmg,  likewife,  the  rule  of  con* 
(budioa  of  aAs  in  fari  nuaerid;  yet  will  it  not  affeft 
this  cafe :  for  it  is  not  within  1 3  EHz.  If  he  had  heeft 
fdfed  of  this  reverfion  in  fee,  and  made  a  grant  ti  it, 
die  grantee,  and  not  the  creditors,  would  have  had  die 
benefit  of  it  by  that  fbtute.  The  enafting  daufe  ift 
3  and  4  W.  and  M.,  which  has  been  mentiooed  as  ro* 
lating  to  conveyances  by  the  hdr,  hat  a  preamble,  ^ 
dependent  of  that  to  the  former  part  of  the  ftatotei 
and  though  a  daufe  may  in  fome  cafes  go  farther  that 
the  preamble,  yet  certainly  it  cannot,  when  it  refiers  td 
the  preamble,  as  it  does  here ;  faying,  fueb  enditmn^ 
that  is,  fuch  as  are  mentioned  in  the  preamble,  to  whom 
a  man  has  bound  himfelf  and  devifes,  not  where  a  third 
party  devifes.  In  conilruftions,  verba  relata  int/j^w* 
dentur:  repeat  the  words  here,  and  the  claufe  will  not 
reach  this  cafe.    There  is  a  remedy  given  by  the  a& : 
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lui  zQion  may  be  brought  agdnft  the  hdr  at  law  of  the 

obligor  and  fuch  devifee.     That  again  refers  to  the 

preamble :  how  can  the  devifee  be  charged,  but  in  ai| 

adion  as  devifee  of  the  ob^gor  ?    He  may  plead  riens 

per  devtfe^  if  the  heir  could  plead  riens  per  defcent  from 

the  devifor.     H^res  dUitur  ab  b^reditate;  it  is  not 

from  beingy^ff ;  for,  if  nothing  came  to  him  by  defce^t, 

he  is  not  heir.    Had  the  reverfioA  been  dfter  a  life,  tbq 

heir  muH:  plead  it  fpecially ;  becaufe  the  law  fays,  fuch 

an  intered  is  quaji  aifets :   but,  in  die  prefent  gafe,*  he 

inay  plead  riens  per  defcent;  becaufe,  in  law,  he  has 

nothingf    Indeed,  if  the  reverfion  had  defc^nded,  he 

inight  have  been  liable ;  but  the  reafon  of  that  is,  bcr 

caufe,  in  pleading,  he  muft  have  made  himfelf  heir  to 

the  obligor ;  but  it  is  otherwife,  if  not  cpnneded  wit^ 

the  debtor :  as  vhff^  t||e  )Uicejlor  has  a  fon  and  « 

daughter  by  one  venter,  ^d  a  fpn  by  a  fecond,  and 

dies ;  the  ddeft  Ion  enters  and  dies  before  any  a£Uo& 

brought,  and  makes  poffejjio  fratrls^  tsfc.  the  daughter 

would  have  the  lands,  but  (he  could  not  be  charged^ 

not  being  very  heir ;  nor  could  the  fecond  fon,  as  not 

having  aflets.    Here,  if  the  devifor  had  iflue,  and  dift 

eftate  tail  had  continued,  yet  he  might  have  devsfed 

this  reyer^on,  and  it  would  have  been  good :  but  if, 

^er  a  long  courfe  of  defcents,  the  eftate  tail  was  fpent, 

and  the  reverfion  had  gone  through  twenty  purchafers, 

the  credit(M^  might,  after  500  years,  re-call  this  rever* 

fion  to  pay  their  debts,  though  the  devifes  were  good 

durmgall  that  time ;  and  this  for  no  other  end  but  to 

make  perfons  fuffer  recoveries,  as  if  an  omiffion  of  t 

legal  formality  created  a  new  head  of  equity. 

It 
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tt  his  been  objeded,  that  the  defendants  were  pre* 
eluded  by  the  decree,  when  the  queftion  was  not  made 
in  the  cafe,  was  not  heard  by  the  court,  nor  the  eftate 
then  before  it.    But,  indeed,  all  that  is  begging  the 
queftion :  for,  if  this  intereft  was  part  of  the  father's 
eftate,  then  it  was  to  be  fold  by  the  decree ;  but  not  if 
it  was  the  fon*s  eftate^  for  that  the  court  could  not  bind. 
The  father  had  lands,  which  were  fold  by  this  decree; 
but,  when  it  was  made,  the  court  cduld  not  order  a 
fale  of  the  reverfion,  for  the  fon  might  have  barred  it 
after  the  decree. 

Mr.  Attorney  General^-^If  it  was  true  that  the  only 
bufmefs  of  this  court  is  to  give  a  farther  remedy  than  the 
law  does,  but  ftridly  tied  up  to  the  rules  of  law,  many 
rules  of  equity  muft  be  laid  afide,  fince  they  cannot  be 
accounted  .for.  How  is  it,  that  when  there  are  two 
obligors,  and  one  dies,  though  there  is  no  way  at  law 
to  fubje£t  the  lands  of  him  who  died,  this  court  does 

'  aifift  ?  So  the  profits  of  an  eflate,  defcended  to  the  heir, 
caiinot  be  reached  at  law ;  yet  here  ^  they  will.  The 
true  reafon  is,  that  there  is  a  general  ground  in  law 
which  warrants  it,  that  the  eftate  defcended  is  the  cre- 
ditor's, and  liable  to  pay  his  debts  :  and,  in  all  cafes, 
wherever  the  law  lays  down  a  general  principle,  or 

'  creates  a  general  lien,  this  court  will  carry  it  on  where 
the  law  will  not.  Now^  fuppofe  the  obiigbr  himfelf 
had  devifed  this  reverfion,  would  it  not  then  have  been 
liable  to  his  debts  ?  Certainly  it  muft,  and  would  fall 
within  the  obvious  fenfe  of  the  ftatute.  And  why  (hall 
it  do  fo  now  ?'  fince  the  law  does  not  regard  the  time 
when  it  is  to  be  applied  in  payment.     It  is  true,  the 

law 
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law  &781  a  reverfion  after  an  eftate  tail  is  not  aflets; 
but  that  is  only  in  the  fenfe  of  the  heir's  not  being 
charged  with  the  debt :  and  yet  at  law  it  is  aflets  when- 
ever it  veils  and  comes  into  pofleffion.    The  cafe  of 
pqffeffiofratisy  that  was  put,  is  miftaken ;  for,  certainly, 
the  fiiler  would  be  liable,   and   fo  it  appears  from 
TThompfon^s  Entries^  410.  and  i  Lutw.  504.  becaufe  fhe 
mufl  (hew  how  flie  became  heir^  and  that  fhe  is  heir  to 
him  who  is  heir  to  the  land.     A  judgment  differs  from 
a  bon4  only  in  this  refpeft,  that  execution  may  be  taken 
upon  it  directly,  without  farther  a£lion,  as  to  the  time 
of  500  years.     That  is  not  an  objedion  to  this  cafe, 
but  to  the  nature  of  the  thing ;    for  it  would  be  the 
lame  if  there  had  been  a  judgment :   it  would  go  in 
courfe  of  defcent,   and  why  fhould  it  not  defcend 
cum  mere? 

Note,  that,  the  queftion  as  to  Blacketh  bond,  which 
was  paid  out  of  the  perfonal  eftate,  was,  whether  he 
baring  a  collateral  perfonal  fecurity,  the  creditors  ihould 
alfo  ftand  in  his  place  as  bond  creditors,  and  fo  take 
part  of  the  real  eftate,  as  his  bond  would  have  done. 
But  that  was  not  now  argued,  having  being  fpoken  to 
at  a  former  hearing ;  and  the  other  (jueftion  opiy  di- 
reeled  to  bie  argued  again. 

Lord  Chancellor.— -The  firft  queftion  is  upon  3  and 
4  W.  and  M.  ch.  14.  whether  this  reverfion  in  fee, 
now  come  into  pofleffion,  ought  to  be  confidered  as 
aflets  for  the  payment  of  bond  debts  ?  I  had  great 
doubt  of  it  upon  the  firft  hearing,  the  queftion  being 
xew  and  never  yet  determined  ^  but^  having  deUberaied 
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tipoQ  it)  I  am  of  opinion  that  the  revcrfion,  now  come 
into  pofleflion,  is  become  a&ts  to  pity  the  debts.  I 
agree  it  muft  depend  upon  the  conftrUdion  of  the 
ftatnte :  for,  before  that,  there  was  no  method  ^thec 
at  law  or  in  equity  to  make  lands  derifed  and  the  de- 
fcent  broke  liable  to  debts.  The  reafon  whereof  was^ 
that  the  anceftor,  by  his  fpecialty,  bo\md  the  heir  and 
nobody  elfe;  and  not  even  the  heir  unlefs  he  wa^ 
named,  but  only  the  executors  and  adminiftrators  r 
but,  where  the  heir  was  named,  the  law  was  not  fo  un-^ 
reafonable  as  to  fay,  he  ihould  be  perfonally  bound 
jEarther  than  the  extent  of  what  came  to  him  by  defcent; 
fo  that,  if  nothing  defcended,  he  was  not  fubjed  at  all. 
The  devifee,  on  the  other  hand,  was  nerer  bound ;  the 
heir  being  only  fo  by  naming  him^  and  the  devifee  being 
no  reprefentative,  which  was  very  unreafonable :  for, 
,  as  the  eftate  in  the  hands  of  the  anceftor  was  fo  hx 

liable  that  a  judgement  would  hate  bound  it  in  him^ 
and  if  he  had  died,  leaving  it  to  defcend,  the  heir  mud 
have  applied  it,  it  was  very  hard  to  lay  that  a  voluntary 
aft  of  the  obligor  ihould  defeat  the  charge* 

Differient  ftatutes  have  been  made  to  prevent  fraudu- 
lent conveyances:  the  13  Eli%.  is  one  of  them,  but  it 
does  not  meddle  with  wills.  The  law  prefuming  a  con- 
fideration  for  a  devife,  the  ftatute  3  and  4  W.  and  M. 
therefore  became  necefiary,  not  only  to  give  a  remedy 
in  equity,  where  there  was  no  ground  for  one  before^ 
(fmce,  otherwife,  it  would  be  faying  a  perfon  ihould 
be  chargeable  here  who  was  not  chargeable  at  \xm\ 
but,  as  this  was  an  injuftice  and  defed  in  the  law,  and 
to  remedy  it  was  this  law  made,  we  muft  tfatt  con- 

fider 
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iider  whether  this  cafe  be  within  the  intention  of  the 
ftatute ;  and  next,  if  the  words  be  fuffident  to  attaiA 
that  end.    What  is  the  hitent  ?  The  relief  of  creditors 
againft  fraudulent  devifes )  that  is,  to  give  the  creditors 
a  remedy  notwithifainding  the  deviie :  not  that  the  law 
thought  thefe  devifes  nuda  in  fty  any  more  than  the 
1 3  Eli%.  does  conveyances  as  actual  frauds  in  thenu 
felves,  but  as  they  defeated  creditors,  alid  not  other* 
wife.    This  was  the  general  view  \  and,  sot  framing 
the  law,  it  was  immaterial  to  enquire  nicely,  whether 
the  devife  was  made  by  the  obligor  himfelf,  or  by  a 
confequentbd  debtor,  the  heir ;  becaufe  either  the  one 
or  the  other  prevented  the  creditor  from  having  his 
debt  out  of  that,  which,  if  fufifered  to  go  by  defcent, 
would  have  been  liable  to  pay  his  debt }  and  the  gene* 
ral  intent  was,  to  put  them  all  upon  fuch  a^  footing  as 
they  would  have  been  if  the  heir  had  taken  by  defcent* 
Now,  if  there  %tt  words  in  the  ftatute,  the  conftrudion 
muft  be  in  that  manner.    We  muft  not  add  words,  but 
put  fuch  conftru^Uon  upon  thofe  in  the  aft,  as  will  beft 
anfwer  the  end  and  intent  of  it,  as  £ur  as  the  words  will 
bear.    So  has  13  £//%•  been  extended,  as  in  Twym^^ 
cafe,  %Co.  Zia.  by  the  moft  liberal  conftru&ion ; 
and  even  in  criminal  cafes,  as  33  H.  8.  ch.  93*  fof 
trials  df  murder,  where  criminals  fly  from  one  coimtry 
to  another,  a  power  is  given  to  try  them  by  commiiIion# 
The  ena&ing  part  fays,  wHbin  the  kingdom  or  without^ 
which  certainly  was  not  meant  to  foreign  parts,  but 
probably  Wales  or  the  northern  counties ;  and  yet,  l^ 
force  of  diefe  words,  commiflions  have  iflued  to  try 
murders   committed  abroad,    as  in  the  We/i  Indies^ 
Baltii^  ^e.  (though  thefe  words  were,  thrown  |n  for 

another 
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anodier  purpofe)^  to  fupprefs  the  mifchief.    In  the  pM' 
feat  cafe,  therefore,  the  court  ought  to  make  the  moft 
liberal  conftrudion  to  avoid  the  evil  intended  to  be 
remedied.    Now,  what  are  the  words  ?   The  preamble 
recites,  that  whereas  it  is  not  reafonable  or  juft  that, 
by  the  pradice  or  contrivance  of  any  debtors,  their 
creditors  fhould  be  defrauded  of  their  juft  debts ;  and 
nevertheleis  it  has  fo  happened  that  feveral  perfons 
having  by  bond,  &fr.  bound  themfelves  and  their  heirs, 
tsfc.  and  died  feifed,  having  devifed,  &fr.  the  enading 
<Iaufe  fays,  *^  Therefore  all  wills  and  teftaments,''  &r. 
Now,  the  obje£Hon  is,  that  the  preamble  is  applied  to 
a  particular  cafe,  the  words  of  the  enading  claufe  ded 
up  to '  that.    If  the  preamble  is  fo,  the  court  can  go 
no  £uther  $   and  it  is  infifted  likewife,  diat  the  only 
cafe  in  the  preamble  is,  where  perfons  who  are  ob- 
ligors devife,  and  that  the  claufe  confirms  it,  making 
the  devife  void  only  s^ainft  fuch  creditors.    But  I  am 
pf  opinion,  that  conftru£Uon  is  much  too  Arid,  and  that 
the  words  do  not  warrant  it ;  diere  being  two  parts, 
and  no  reafon  to  iay  that  the  preamble  is  tied  up  to 
one  of  them.    The  iirft  cafe  is  a  general  one,  that  <<  it 
is  not  reafonable  that,  by  contrivance  of  any  debtors, 
their  creditors  fhould  be  defrauded  of  then:  juft  debts.'^ 
Then  follows  a  particular  cafe,  where  one,  who  bound 
himfelf  and  his  heirs,  devifes«     The  firft  words  being 
general,  the  putting  afterwards  of  a  particular  cafe  will 
make  no  difference.    Buppofe  it  had  been  framed  witli 
only  the  firft  claufe  of  the  preamble,  there  could  be 
no  doubt  upon  it ;  and  certainly  the  fubfequent  wordis 
do  not  fo  reftrain  the  others  as  to  make  them  ufe;le& 

They  are  only  bf  way  of  ioftuxce;  not  to  make  the 
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aid  lefs  commprehenfive*  This,  indeed,  would  take  ill 
dl  forts  of  debts,  thofe  by  fimple  contract  as  well  as 
by  bond ;  but  then  a  devife  could  not  be  faid  to  be  in 
fraud  of  a  fimple  contrad  creditor ;  becaUfe,  though  the 
lands  had  defcended,  they  would  not  have  been  liable 
to  his  debt.  Who  is  debtor  ?  Certainly  the  obligor, 
and  fa  is  the  heir  at  law ;  he  is  called  fo  by  the  com«i 
man  law;  fo  afe  all  the  cafes,  and  the  judgments 
againft  him  prove  it#  Pl&^defiy  440.  fliews  that  the 
adion  is  brought  againft  the  heir,  as  bound  in  the 
fpeclalty ;  and,  if  he  was  charged  only  in  the  detineU 
it  was  error  before  the  ftatutes  of  jeofails,  which  cure 
it  after  vordid^  becaufe  he  is  debtor,  and  it  lies  upon 
him  to  difcharge  himfeif.  Indeed^  if  he  plead  fairly, 
he  ihall  be  difcharged  according  to  his  cafe ;  but,  if  he 
fuflfers  judgment  to  go  againft  him  by  default,  he  will 
be  perfonally  charged,  which  ihews  the  difference  be*> 
tween  an  heir  and  an  executor ;  for  if  an  executor  lets 
judgment  go  againft  him  by  default,  yet  the  creditor 
has  judgment  only  de  bonis  tejiatoris ;  but,  againft  the 
heir,  it  is  a  general  judgment ;  fo  that  it  is  plain  the 
hdr  is  a  debtor,  but  fuch  an  one  as  may  difcharge  him- 
felf  by  plea.  ,If  this  is  fo,  and  the  enafbing  claufe 
makes  all  wills  void  only  as  againft  fuch  creditor,  that 
is,  fuch  only  as  could  be  defrauded  by  the  devife,  what 
is.the.confttu£tion  of  the.ftatute  upon  the  whole  ?  That 
the  fraud  againft  creditors-  of  any  debtor  (and  the  h£ir 
It  a  debtor  in  point  of  law,  and  within  the  words  any 
debtor)  ought  not  to  be  allowed.  So  I  think  that  the 
aft  mufl  be  conftrued  to  prevent  the  mifchief,  and  that 
the  devife  ,6f  an  heir  at  law  is  withm  the-  ftatute ;  and 
whether  the  lands  be  iApofTeflion  or  reverfion>  is  juft 
,  Vol.il  li  the 
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the  fame  thing.    It  may  be  faid,  that  the  cafe  of  the 
obligor's  dying  and  fuffering  the  lands  to  defcend^  and 
the  heir's  devifing  them  and  dying,  is  provided  for  by 
f.  5.  of  the  ftatute.    But  that  is  giving  the  creditor  only 
the  remedy  of  following  the  heir's  perfonal  eftat&;  for, 
unlefs  the  devife  be  fraudulent  within  this  ftatute,  the 
lands  cannot  be  liable  to  pay  his  debt,  but  only  the 
perfonal  eftate  of  the  heir ;  which  would  hold  in  the  cafe 
of  a  reverfion  after  an  eflate  for  life,  or  any  other  intereft 
devifed  by  the  heir,  and  the  fame  queflion  would  have 
been  made  if  the  lands  had  been  in  poflefEon.    It  is 
faid,  a  reverfion  expe£tant  upon  an  eftate  tail  is  not 
aflets,  and  the  heir  may  plead  riens  per  defcent ;  but 
that  does  not  prove  that  the  reverfion  in  fee,  when, 
fallen  into  pofleilion,  fhall  not  be  liable.    If  it  had  been 
fuffered  todefcend,though  through  ten  dercents,it  would 
have  been  liable,  and  the  heir  charged  in  the  debet  and 
detinety  as  in  Kellow  v.  Rowden^  3  Mod.  253.    It  is  &id, 
this  reverfion  was  never  liable  to  the  debts,  but  I  think 
it  is  enough  that  there  was  a  pofEbility  of  its  being 
liaUe :  there  was  a  liablenefs  in  it,  a  quality  in  it  to  be 
fo,  to  be  fubjed  to  the  debt.  The  faying  a  reverfion  in 
fee  after  an  eftate  tail  is  not  aflets,  is  a  grofs  expreiEon, 
not  accurate,  and  arifes  from  the  method  of  pleading 
allowed  to  the  lieir,  that  he  may  plead  riem  per  defcent ; 
but,  if  the  creditor  may  take  the  reverfion,  when  it 
comes  into  poifeifion,  it  fhews  a  liablenefs  in  the  thing 
to  be  a0ets.     It  is  like  a  right  defcending  ;  or,  fuppofe 
a  rent-feck  defcended,  and  the  heir  never  had  fdfin,  he 
might  plead  riens  per  defcent  \  and  if  the  creditor  took 
judgment  againft  the  affets,  qtmndo  acciderinty  he  might 
extend  it  whenever  the  heir  got  feifin.    So^  if  a  dry 

feigniory 
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ibghiory  defcended,  the  heir  pleaded  the  fanie  plea^ 
and  the  creditor  took  the  like  judgment,  be^attfe  k  was 
a  thing  which  eouM  not  be  Valued }  but  if  after,  a 
tenancy  fefcheated,  the  creditor  might  take  but  a  fcirt 
facias  on  his  judgment,  and  reach  the  tenancy ^  though 
the  inheritance'  neVer  was  in  the  obligor,  by  reafon  olF 
the  quality  in  the  land,  i  Ifiji.  293.  This  fliews  ttiat 
the  expreiSoii  of  nbt  being  aflfets  \i  a  p-ofs  eipreffiotl, 
and  cited  only  in  refpe£l  that  it  is  of  no  prefent  value. 
Then  it  is  faid  thfe  heit  might  have  difpofed  of  It :  fo 
ke  might ;  but.  Upon  Apharry  v.  Bodinghdm^  Cro.Eliz. 
350;  I  doubt  fuch  a  Conveyance  would  hkve  been  void 
by  the  ftatutfe.  The  heir  at  law,  as  tenant  in  tail, 
might  no  doubt  have  barred  it ;  but  that  may  be  faid 
in  all  cafes  where  a  revetfion  in  fee  after  an  eftate  tail 
defcends,  and  where  both  defcend  frbm  the  fame  an* 
Ceflor,  and  a  fine  only  has  been  levied.  The  entail^ 
being  barred  by  that  means,  has  let  in  it  bond,  which 
only  affected  the  reversion  in  fee/  Some  ambiguity 
arifes  in  this  cafe,  from  the  two  interefts  bemg  in  the 
fame  perfon )  but  if  the  eftate  taiil  was  in  a  ftranger, 
iirhen  it  tlroiild  hot  be  in  the  hdr's  power  to  bar  it, 
but  the  ftranger  hiight,  the  law  would  call  the  rever- 
fion  tiot  aiTets ;  and  yet,  wherever  the  entail  be  and 
th^  heir  has  no  power  over  it,  if  he  devifes  it  and  the 
entail  determines^  will  it  not  be  liable  ?  I  think  clearly 
it  ^ould ;  and,  in  this  fenfe,  it  (lands  free  from  the  ob- 
jefltion  of  the  heit's  being  able  to  bar  it.  Suppofe  the 
obligor  himfelf  had  devifed  the  reverfion,  all  the  reafons 
bf  its  being  of  no  value  and  not  liable,  and  not  alfets  at 
bis  death  in  the  hands  of  the  heir,  and  confequently 
not  a  devife  in  fraud  of  creditors,  would  hold  in  that 

lis  cafe 
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cafe  as  well  as   in  thisj    yet    it   is   admitted   diat 
would  have  been  within  the  ad.      The  cafe  put  of 
pojfejjio  fratrisy  where  the  filler  has  the  land,  I  am  of 
opinion  is  wrong,  and  that  the  lands  would  be  liable 
in  her  hands ;  but  then  they  mud  fliew  the  intermediate 
defcents,  according  to  Lord  Holt  in  Kellow  v.  Rawdettt 
Catib.  126*    The  adion  mud  be  brought  againft  her 
as  heir  to  her  brother,  who  was  heir  to  her  fadier. 
I  think  fuch  an  adion  may  be  brought ;  and,  to  the 
bcft  of  my  memory,  there  is  a  precedent  how  to  firame 
it  in  CH/t^s  Entries  againft  the  heir  at  law  of  the  firft 
obligor  in  the  fecond  degree,  and  alfo  joining  the 
devifee  of  the  Hrft  heir  at  law.     But  it  is  faid,  that  if 
fuch  an  aftion  was  brought  againft  the  defendant  here, 
he  might  plead  that  the^  heir,  whofe  devifee  he  was, 
took  rUns  per  defcent ;  but  I  am  of  opinion  that  would 
not  be  a  good  plea  for  the  devifee  in  fuch  cafe,  becaufe 
the  natufe  of  the  thing  required  the  heir  to  fay  riem 
per  defcent  die  impetrationis  brevis^,    and  the  devifee 
could  not  fay  that  with  regard  to  the  writ  purchafed 
againft  him.     Then  he  muft  fay,  that  his  teftator  had 
nothing  by  defcent  which  he  had  devifed  to  him,  and 
the  iffue  would  be  againft  him  upon  (hewing  this  rwer- 
fion :  for  the  quality  of  being  fubjeft  to  debts  would 
be  an  eftate  in  him  to  pay  them.     For  thcfe  reafons 
I  am  of  opinion,  it  is  agreeable  to  the  iatent  of  the 
legiflature,  and  of  the  ftatute,  as  well  as  withm  the 
words  of  it,  that  this  eftate  fliould  be  liable  to  pay 
thefe  debts. 

The  fecond  queftion  is,  whether  any  diflerence  muft 
be  madfe  between  the  fpecialty  uud  fimple   contraft 

9  creditors. 
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creditors,  which  are  to  (land  in  their  places,  in  regard 
that  this  eftate  was  not  liable  when  the  devife  was 
made  ?  But  I  think,  upon  the  reafon  of  this  court,^  in 
cafes  of  this  nature,  that  the  fimple  contradl  debts  muft 
ftand  in  their  place,  and  that  to  all  intents  and  pur- 
pofes  as  if  the  fpecialties  were  not  fatisfied.  That  is 
the  conftruftion  of  all  decrees,  where  one  is  to  have 
the  like  remedy  as  the  other  would  if  not  paid. 

I  have  grounded  my  opinion  on  the  ftatute,  without 
entering  into  the  queftion  how  far  courts  of  equity 
would  go  to  relieve  creditors.  It  is  certain  equity  has 
extended  the  remedy  beyond  what  the  law  does ;  as 
where  it  decrees  the  profits,  which  there  is  no  ground 
for  in  the  cafe  of  fraudulent  devifes  under  this  flatute ; 
but  where  it  is  done,  it  is  as  being  a  fruit  fallen  from 
what  is  the  creditor's.  The  like  where  a  fale  is  de- 
creed.  But  yet  I  know  no  cafe,  where  equity  decrees 
a  thing  itfelf  to  be  liable,  which  the  law  fays  is  not 
liable,  or  is  not  analogous  to  what  the  law  diredts ; 
except  only  in  the  cafe  of  an  advowfon  in  fee,  as  decreed 
by  Lord  King^  in  Tong  v.  Robinfony  and  affirmed  in  the 
Houfe  of  Lords  in  1730,  which  my  Lord  Coke  fays  is 
not  aifets,  as  it  cannot  be  extended,  the  law  giving  no 
remedy  but  by  extent,  quoufque  debitum  fuerit  levatum^ 
except  in  cafe  of  collateral  warranty,  becaufe  there  the 
value  of  the  whole  fubjeft  is  in  queftion. 

As  to  Blacketh  bond,  I  think  there  is  no  difference 
in  that ;  for  the  (lock  was  only  a  collateral  fecurity : 
and  it  is  declared  by  the  defeazance,  that  it  fhall  be  re- 
(ransferred,  and  fo  no  foundation  to  turn  that  bond 

113  on 
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DO  tbe  perfonal  eftate^  and  this  upon  the  rule  of 
marihalling  aifets ;  as,  if  there  be  a  mortgage  on  two 
eilates^  and  a  fecond  only  on  one,  if  the  eftates  will 
fatisfy  hotky  they  fliall  be  compelled  to  take,  fo  as  that 
all  may  find  a  fatisfa£Uon ;  and  therefore  the  plaindSs 
mud  ftand  JA  his  place,  as  well  a$  that  of  others.  And 
fo  decreed  the  eftate,  defcended  from  Thomas  the  father 
and  devifed  by  Tbcmas  the  fon^  to  be  liable  to  the 
plaintiff's  del^ts^ 

$  %y.  In  the  above  cafes  it  appears  that  the  bon4 
was  ontered  iato  by  the  perfon  who  had  been  onc^ 
feifed  in  fee  in  pofleffion,  apd  s^erwards  created  the 
limitations  of  the  ^ftate,  and  was  the  perfon  who  bad 
died  lad  feifed  of  the  fee ;  and  therefore  the  heir,  in 
claiming  the  ripyeriion,  on  the  deterfnination  of  the  par;* 
dcular  limitations^  was  bound  to  derive  his  title  to  it 
from  the  obligor.  But^  in  the  foUo^ying  cafe,  ib^ 
courts  went  a  ftep  farther^  and  held,  that  ji  rever(io^ 
was  aflets  for  payment  of  the  bond  debts  of  an  in-» 
termediatq  tenant  for  life  who  was  entitled  to  the  re« 
yerfion  in  fee. 

ffmitli  ▼;  g  28.  Edward  Perrot  dcyifed  to  his  brother  Gharkt 

WM^k  WW  ^4^ 

^Bbck.is3o*  P^rr^  for  life,  remainder  to  his  nephew  RAfhrt  fend 

for  life,  and  to  his  firfl:  and  other  fons  in  tail,  remain- 
(ler  to  Edward  John  Perrot  for  life,  remainder  to  his 
iiril  and  other  fons  in  tful,  reniainder  to  two  other 
perfons  in  the  fame  manner,  remainder  to  the  teftator's 
right  heirs  for  evqr.  On  the  teftator's  deaths  Cbarks 
entered  and  died ;  Robert  died  without  ifTue  before  the 
tef(aton    JSd'ward  John  ottered,  and>  while  in  pofr 
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feffion,  executed  the  bond  in  queftion,  and  died  with« 
out  iiTue.  The  next  remainder-man  entered,  and  died 
without  iffue ;  and,  all  the  remainder-men  being  dead 
without  iflue,  the  land$  came  into  the  pofTeilion  of  the  ' 
defendants,  who  were  heirs  at  law,  both  of  the  tefta* 
tor,  and  of  Edward  John  Perrot  the  obligor  j  and  £it 
ward  John  was  alfo  (while  in  poflellion  of  the  premifes) 
heir  at  law  to.  the  teftaton 

In  an  afHon  of  debt,  brought  by  the  obligee  of  thig 
bond,  the  queftion  was,  whethto  thefe  lands  wereaflets 
by  defcent  in  the  hands  of  the  defendants. 

I 

Serjeant  Adair^  for  the  defendants,  argued,  that  the 
ellate  in  fee  did  not'  defcend  from  the  obligor  to  the 
defendants :  for,  though  he  acknowledged  the  re*- 
mainder  in  fee  to  have  been  veiled  in  Edward  Jobn^ 
yet,  being  after  many  intermediate  remainders,  and 
three  of  them  eftates  tail,  it  was  too  diilant  to  be  an 
adual  feifin  of  the  freehold  and  inheritance. 

It  was  fettled  that,  where  there  is  tenant  in  tail  with 
remainder  in  &e-fimple,  his  eftate  was  not  aflets, 
being  too  remote  a  contingency. 

Lord  Chief  Juftice  De  Grey  faid,  he  had  no  doubt 
iipon  the  cafe :  the  only  difficulty  that  would  have 
arifen  in  thefe  drcumftances,  (and  that  no  very  con* 
fiderable  one),  was,  fuppofing  all  the  fucceilive  tenants 
for  life,  having  in  them  the  reverfion  in  fee,  had  en* 
^red  into  bonds,  wjiich  of  them   fliould  have  the 

I  i  4  priority. 
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priority.  At  prefent,  it  was  clear,  that  the  hdr  of 
the  obligor  was  debtor  to  the  obligee,  but  only  liable 
to  pay  the  debt  in  refpect  qf  the  aflets,  which  defcended 
to  him.  How  far,  then,  was  the  reverfion  in  fee,  which 
ha$  taken  place,  aflets  in  the  hands  of  the  heir  ?  The 
true  diftindion  was,  that  a  reverfion,  escpe&ant  on  aa 
eflate  tail,  is  not  immediate  aiTets ;  and,  therefore,  it 
cannot  be  extended,  nor  can  the  heir  be  compelled  to 
fell  it,  which  he  may  \>t  in  cafe  of  a  reverfion  on  an 
eftate  for  life.  But  fuch  reverfion  on  an  eftate  tail  is 
aflets  cum  acciderit ;  and  the  heir  (hall  then  be  chaxge- 
able,  which  was  the  cafe  be|bre  the  court* 

Mr.  Juftice  GouU  was  of  the  fame  opinion ;  and  laid, 
that  a  reverfion  after  an  eflate  tail  .was  not  valuable 
aiTets,.  and,  therefore,  could  not  be  valued  by  a  jury 
according  to  the  ftatute  3  and  4  IFm.  and  Marf, 
c.  14.:  but,  when  it  came  into  pofleflion,  it  might  then 

be  valued,  and  ihould  charge  the  heir. 

-  •      •  • 

Sir  William  \BlackJt9ne  was  of  the  fame  opinion,  an4 
obferved,  that  the  obligor  had  adual  feifin  of  this  re- 
verfion, by  his  own  feifin  as  tenant  for  life :  he  might 
have  fold  it,  and,  therefore,  might  charge  or  incum* 
ber  it  \  though,  ftridly  fpeaking,  his  bond  was  no 
charge  upon  the  teverfion,  but  only  upon  the  heir,  in 
refped  of  fuch  reverfion  defcending.  And  this  rever- 
fion was  properly,  the  inftant  it  vefted  in  the  heir, 
aflets  by  defcent  in  his  hands,  though  only  dormant 

potential  aflets,  till  it  came  into  pofleffion. 

« 
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'  %  29,  The  authority  of  this  cafe  has  been  queftion^ 
ed ;  and  it  has  been  contended,  that,  where  a  perfon 
takes  a  reverfion  by  defcent,  he  muft  make  himfelf  heir    >  Ind.  n  K 
to  the  donor,  and  take  it  as  fuch,  and  not  as  heir  to 
the  intermediate  heirs ;  for  the  intermediate  heirs  never    Vtdc  Tit.  49* 
had  fuch  a  feifin  as  to  tranfmit  the  reverfion  by  de-  ^  '  ^' 
fcent  from  them  to  any  one,  who  was  not  heir  to  the 
firfl:  donor ;  from  which  it  follows,  that  fuch  rever* 
fion  would,  in  his  hands,  be  real  aflets  of  the  donor, 
but  not  aflets  of  any  of  the  intermediate  heirs.    And, 
in  the  cafe  of  Teverdah  v.  Coventry^  where  this  qucf-   i  Bro.  Rep. 
tion  was  argued  before  Lord  Tburl^w^.hvX  not  decide        ' 
edj  and  the  cafe  of  Smitb  v.  Parker^  was  relied  on  as 
the  only  authority,  his  Lordfhip  faid,  ^^  •The  argument 
^^  there  is  not  worth  reading.     I  do  not  believe  it  was 
^^  reported  by  Mr.  Juftice  Blackjione :  there  the  con^ 
f^  tingent  ufes  never  came  into  pofleffion }  it  was,  there- 
^^  fore,  not  a  reverfion  after  an  eftate  tail,  but  after 
<^  an  eftate  for  life  only.'*    And,  in  giving  judgment, 
his  Lordfhip  faid  it  was  unneceflkry  for  him  to  decide 
upon  the  queftion  of  the  reverfion :  if  that  had  been^ 
peceflary,  the  cafe  in  the  Common  Pleas  did  not  fo 
fadsfy  his  mind,  as  to  enable  him  to  decide  it,  without 
referring  it  to  a  court  of  comqiQi)  laiy, 

§  30.  Mr.  Seqeant  Williamsy  in  his  notes  to  SawU  %  SsuikL  8. 
^ri,  &ys  he  has  compared  the  ca&  of  Sntb  v.  Parker j 
in  the  report,  with  the  paper-book,  which  was  deliver* 
ed  to  one  of  the  learned  Judges,  who  then  iat  upon 
the  bench }  and  it  appeared  by  it,  an4  alfo  by  a  Ihort 
note  taken  by  him  on  the  paper«book,  that  the  cafe 
vas  corr^ftly  dated  by  Mr.  Juftice  BIficli/hnef  and  that 
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the  court  was  of  opinion  the  reverfion  was  aflets#  But 
the  learned  Serjeant  obferves,  that  the  cafe  of  Smith 
r.  Parker  may  perhaps  be  found  to  be  of  doubtful  au* 
thority :  and,  in  a  cafe  determined  by  Lord  Hardwickej 
his  Lordfiiip  laid  it  down,  that  a  reverfion  was  not 
afiets  for  payment  of  the  debts  of  any  perfon,  but  the 
anccftor,  from  whom  the  lands  immediately  defcended. 


ReverfioQs 
after  £lUtct 
Tail  are 
bound  by 
Judgmentf. 


$  31*  A  reverfion,  ezpeftant  upon  an  eftate  tail, 
is  liable  to  the  judgments,  ftatutes,  or  recognizances, 
of  all  thofe  who  were  at  any  time  entitled  to  it,  when- 
ever fuch  reverfion  comes  into  poflefiion ;  becaufe  thefe 
fecurities  attach  on  all  the  cftates  of  the  debtor. 


Giffiinl  T« 
Barber, 
4  Vin.  Ab. 

I  Vet  Rep, 
174. 


$  32.  Dodor  Cary^  being  feifed  ui  f$e,  made  a  fet. 
dement  to  the  ufe  of  himfelf  for  life,  renuunder  to  Sir 
George  Cory  ifx  life,  remainder  to  truftees  to  preferve 
contingent  remainders,  remainder  to  Uie  firft  and  other 
fyo&  of  Sir  George  Gary  in  tail  male,  remainder  to  WiU 
Ham  Cory  for  life,  with  like  remainder  to  his  firft  and 
other  fons,  remainder  to  Nicholas  Cory  -for  life,  wid) 
like  nmainders  to  his  firft  a|id  other  fons,  remainder  to 
Dodor  Gary  in  fee* 

Upon  the  death  pf  Dodor  Cary^  the  remainder  to 
4Sir  Ge$rge  Gary  came  into  poffeflion,  and  the  reverfioQ 
^kkended  to  Sir  George  Gary^  as  heir  at  few  to  Dodor 
Gary. 


Sir  Geerge  Gary  acl^npwledged  a  judgment,  and  died 
without ifliie;  whereiqxm the eftatellmited  to  William 
Gary  took  effed,  and  th?  jeverfion  in  fee  defcended  to 

2  him* 
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him.  He  had  two  fons^  who  died ;  by  which,  the  re* 
verfioQ  camis  into  poflei&on;  and  the  queftion  was^ 
whether  the  reverf}on,  when  it  came  into  poffeffion, 
ixras  liable  to  the  judgment  acknowledged  by  Sir  George 
Carj. 

Lord  Hardwuke  was  kX  opinion,  that  the  reverfion 
was  liable  to  the  judgment,  becaufe  it  was  the  eftate  of 
inheritance  of  Sir  George  Gary :  and,  as  it  was  fo  fub« 
je£t  to  the  intermediate  eftates  for  life,  it  was  in  him 
liable  to  be  granted,  or  charged,  or  incumbered,  as 
he  thought  fit;  and,  as  he  might  have  granted  or 
charged  the  reverfion,  fo  might  he  have  granted  a  leafe 
for  1000  years  out  of  it,  and  which  would  have  taken 
eSeft  out  of  the  reverfion  in  fee :  and,  if  it  had  come 
to  William  Gary  J  he  could  not  have  claimed  fuch  re- 
verfion but  fubfequent  to  that  leafe ;  and,  as  he  might 
have  done  fo,  in  like  manner  might  he  have  charged 
it  by  judgment  or  ftatute*  The  point  that  was  in  KeU 
Jotu  V.  Rtnvden^  is  not  applicable  to  this  cafe  j  for,  in 
that  adion,  the  fecond  fon  was  charged  as  immediate 
heir  to  his  father ;  but,  in  this  cafe,  the  reverfion  would 

not  be  liable  to  the  bond  debts  of  Sir  George  Garey  as 

_  • 

afiets  by  delbent,  becaufe  that  cannot  be  where  there  is 
an  intermediate  eftate,  but  muft  be  where  the  heir  takes 
as  immediate  heir  to  the  anceftor,  who  entered  into  the 
bond.  But,  on  judgment,  you  charge  the  terre-tenant 
of  the  eftate  that  was  in  the  perfon  who  acknowledged 
ihe  judgment,  but  not  fo  by  his  bond,  unlefg  the  lands  Ante,  C 19. 
-pame  as  aflets  by  defcent  to  the  very  heir  of  Sir  George 
pary.  This,  faid  his  Lordfliip,  will  not  be  liable  to 
|)ie  i&90Dveniencie8 1  firft  apprehended ;  for^  if  either 

of 
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of  the  perfons  that  took  an  eftate  tail  had  fuffered  a 
recovery,  there  would  have  been  an  end  of  the  rcver- 
fion  in  fee.  Where  there  is  a  tenant  in  tail,  with  re* 
verfion  to  him  in  fee,  and  this  reverfion  defcends  to  the 
defendants,  they  mud  take  it,  liable  to  the  judgment 
or  ftatute,  or  recognizance  of  any  of  their  anceftors, 
in  whom  the  eftate  at  any  time  was :  and,  therefore, 
I  am  of  opinion,  that  this  reverfion  is  liable  to  the 
judgment. 

Andaifoby         §  23.  A  reverfion,  ezpeftant  upon  an  eftate  tail,  is 

liable  to  the  leafes  made  by  all  thofe  who  were  at  any 
time  entitled  to  it,  and  to  all  covenants  contained  in 
the  leafes,  whenever  fuch  reverfion  comes  into  poA 
feflion, 

Sjnondi  t.  %  34.  William  Marfiriy  being  tenant  in  tail  with  the 

4  MckL*^?.       immediate  reverfion  in  fee  in  himfelf,  demifed  the  pre^ 

mifes  to  Elizabeth  Wejicombc  for  99  years,  if  two  per* 
fons  ihould  fo  long  live^  to  commence  after  the  deter- 
mination of  a  preceding  leafe.  William  Martin  died, 
leaving  iffue  Nicholas  Martin  his  eldeft  fon  and  heir ; 
who,  being  the  iflue  in  fail,  and  alfo  entitled  to  the 
immediate  reverfion  in  fee,  levied  a  fine  to  the  ufe  of 
himfelf  and  his  heirs. 

It  was  refolved,  that,  as  the  reverfion  in  fee  came 
Vide  Tit.  35.   into  pofleflion  by  the  operation  of  the  fine,  the  leafc 

became  a  charge  on  that  reverfion,  and  could  not  be 
avoided  either  by  Nicholas  Martin  or  the  cognizee  of 
the  fine* 

5  35.  CbarlH 
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§  35.  Charles  Lord  Sbelbumej  being  tenant  in  tail  Shelbume  ▼. 
male  of  the  lands  in  queftion,  with  remainder  to  his   5  ^^^^  ^^^i 
brother  Henry  in  tail  male,  remainder  to  his  own  right   ^a-  S5^* 
heirs  j  demifed  them  for  three  lives,  with ,  covenants 
for  perpetual  renewal.     Charles  Lord  Shelburne  died 
without  iflue,  by  which  means  his  brother  Henry  be- 
came entitled  to  an  eftate  in  tail  male  in  the  premifes, 
with  the  reverfion  in  fee  in  himfelf.     In  the  year  1697, 
Henry  Lord  Shelburne  levied  a  fine  of  thofe  lands, 
and,  in  confideration  of  his  marriage,  fettled  them  on 
himfelf  for  life,  with  remainder  to  his  firft  and  other 
fons. 

• '  '  The  lefTees  having  claimed  a  renewal  on  the  death  of 
fome  of  the  peribns  for  whofe  lives  the  leafes  were 
'  'granted,  Henry  Lord  Shelburne  refufed  to  renew,  al- 
ledging  that,  as  his  brother  Charles  was  only  tenant  in 
tsiil  of  the  lands  comprifed  in  thofe  leafes,  he  had  no 
power  to  make  them,  and  was  not  bound  by  the  cove- 
nants for  renewal. 

The  Court  of  Exchequer  in  Ireland  decreed,  that 
Henry  Lord  Shelburne  fliould  renew  thofe  leafes.  From 
this  decree,  there  was  an  appeal  to  the  Houfe  of  Lords; 
and,  on  behalf  of  the  appellants,  it  was  argued,  that 
the  tenant  in  tail  at  law,  independent  of  the  ilatute 
32  Hen.  8»  had  no  right  to  make  a  leafe  abfolutely  to 
bind  the  iffue  in  tail,  and  much  lefs  the  remainder^ 
man ;  and  that,  even  by  that  ftatute,  a  tenant  in  tail 
has  no  power  to  grant  leafes  to  binc^  thofe  in  remainder ; 
and,  therefore,  the  leafes  in  queftion  were  abfolutely 

void. 
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void,  as  againft  the  appellant,  who  did  not  claim  unde^ 
Lord  Charles^  or  as  HTue  in  tail,  but  as  remamder- 
man.  That  the  eftate  tail,  out  of  which  the  leafes 
firft  arofe,  being  fpent,  and  the  appellant  not  claiming 
under  it  but  by  a  diftinA  limitation  to  himfelf  in  tail 
male,  his  fine  could  not  let  in  Lord  Chariest  leafes 
upon  that  eftate,  which  came  in  lieu  of  the  Earl's  eftate 
tail ;  nor  could  it,  by  confolldating  the  two  eftates,  let 
them  in  ppon  the  reverfion,  both  becaufe  the  Earl  ac« 
quired  a  new  eftate,  and  becaufe  the  ufes  of  the  fine 
were  never  declared  to  him  in  fee,  but  direftly  to  the 
ufes  of  the  fettlement,  by  which,  |n  coniideration  of 
his  own  marriage,  the  Earl  had  an  eftate  for  life  only, 
with  remainder  to  his  firft  and  other  fons :  and  thefe 
eftates  arofe  and  were  granted  out  of  the  eftate  tail^ 
which  the  Earl  had  before  the  fine,  and  not  out  of  a 
reverfion* 

On  the  other  fide,  it  was  contended,  that,  by  the 
fine,  which  Earl  Henry  levied  in  1697,  the  eftate  tail, 
limited  in. remainder  to  him,  was  barred  and  extinguifh- 
ed  in  the  fame  manner  to  all  intents  and  purpofes,  as  if 
he  was  dead  without  iflue  i  and  the  reverfion  in  fee^ 
which  defcended  to  him  as  heir  of  Lord  Cbarlesy  im« 
mediately  took  efFed  in  poifeflion*  And,  as  the  new 
ufes  of  the  marriage  fettlement  of  1697  arofe  out  of 

» 

that  reverfion  in  fee,  they  were  therefore  fubjed  to  all 
antecedent  incumbrances  and  engagements,  which 
could  affed  that  reverfion.  That,  as  this  reverfion  in 
fee,  after  it  had  taken  efie6t  in  poffeffion  by  means  of 
a  fine,  was  fpecifically  bound  by  the  covenants  for  per « 

petuat 


• 
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petual  renewal ;  and,  as  fuch  covenants  are  conifiddred 
as  real  agreements,  and  go  with  the  land,  fo  they  are, 
in  their  nature,  proper  for  a  fpecific  performance,  and 
would,  in  equity,  affed  the  legal  intereft  of  all  thofe 
who  take  the  eftate  with  notice  of  diem.    That  all 
thofe  claiming  under  the  fcttlement  of  1697,  ^^^  notice 
of  thefe  leafes  and  covenants,  and  were  as  much  bound 
by  an  equitable  lien  upon  the  lands  as  Earl  Henry  him« 
felf,  efpedally  in  favour  of  leffces  who  had  made  very 
great  improvements,  and  were  therefore  to  be  conlidered 
as  purchafers  of  the  right  of  renewal.    After  hearing 
counfel  on  this  appeal,  the  following  queftion  was  put 
to  the  Judges,  viz.  ^  Whether,  by  the  fine  levied  by 
**  the  appellant  the  EarL  of  Shelbume  in  Eafter  term 
**  1697,  the  reverfion  in  fee  of  the  eftate  in  queftion 
•*  was  let  in,  fubjed  to  the  leafes  in  queftion,  made  by 
^^  Charles  Lord  Shelburne^  and  the  covenants  therein 
•*  contained  for  a  perpetual  renewal?*'     And,  the 
Lord  Chief  Juftice  of  the  King's  Bench  having  deli- 
vered the  unanimous  opinion  of  the  Judges  to  this 
effed,  viz.  ^^  That  the  leafes  for  lives  now  in  bemg 
*^  were  good  and  effe&ual^  as  being  ferved  out  of  the 
^^  reverfion  in  fee,  which  Lord  Charles  had  when  he 
<^  made  them,  and  which  was  now  inLordi£f^; 
<^  and  that  the  covenants  for  renewal  were  binding  on 
<^  Lord  Henry  as  a  lien  on  the  fame  reverfion,  which 
^*  he  had  let  in  by  barring,  difcharging,  and  extin* 
**  guilhing  his  eftate  tail/*    It  was,  therefore,  ordered 
and  adjudged,  that  the  appeal  fliould  be  difinifled^  and 
the  decree  therein  complained  of  affirmed. 

S  3«-  All 
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An  ptrticu-  S  35.  All  particular  eftates  are  fubjeft  to  merge  in  th^ 
neT«  in  the  ^^^^^^  whenever  the  fame  perfon  becomes  entitled 
RenvfioD.       to  both;   except  eftates  tail.    And,  where  the  pro- 

tedion  of  the  ftatute  di  donis  conditionalibus  is  taken 

from  an  eftate  tail^  it  becomes  merged,  and  lets  the 

reverfion  into  polTefEon.    And  it  has  been  (hown,  that 

Ante,  r.  25.     ^^  rererfion  then  becomes  liable  to  the  charges  and 

leales  of  all  thofe  who  were  entitled  to  it. 
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JOINT-TENANCY. 


CHAP.  I. 

Of  the  Nature  of  an  EJiate  in  yoint'tenancj. 

CHAP.  IL 

By  what  Means  a  Joint-tenancy  may  he  fevered  and 

deftroyed. 


CHAP.  L 

Of  the  Nature  of  an-Efiate  in  Joint-tenancy* 


i   I*  Number  and  Connexion  of 
the  Tenants. 

2.  Epates  In  Severalty. 

3.  In  Joint-tenancy. 
7.    Unity  of  Inter efi, 

1 2 .   Unity  if  Time, 

20.  Unity  of  Pojfeffion. 

2 1 ,  yoint-tenancits  go  to  the  Sur^ 

vivor. 
26.  Not  favoured  in  Equity, 
28,  IVho  may  be  Joint^tenants, 


35.  Hujhand  and  Wife  cannot 

be  yoint'tenants, 
41.  Joint-tenancies  for  Life. 
43.  IVith  fevered  Inheritances. . 
49.  Joint-tenants  cannot  charge 

their  Eftates. 

54.  No  Dower    of  a    Joints 

tenancy. 

55.  Nor  Curtefy, 

^6.   In  what  Ads  they  mufljoin. 
61.  Remedies  againft  each  other* 


Sedion  i. 


TX7ITH  refpeft  to  the  number  and  connedion  of  the  Number  and 
owners  of  eftates,   they  may  be  held  in  four  ^^^cfwnew^ 
diflferent  ways :  in  feveralty,  joint-tenancy,,  coparcenary,   of  Eftttct.   . 
and  common. 
VoL.n.  Kk  §2.  Where 
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5  2.  Where  a  perfon  holds  lands  in  his  own  right 
only,  without  having  any  other  perfon  joined  or  c(mw 
ne£led  with  him  in  point  of  interefl,  during  his  eftate 
therein^  he  is  faid  to  hold  in  feveralty. 

1.  T  .fnt-  §  n    But  where  lands  are  granted  to  two  or  more 

)      [  277       perfons,  to  hold  to  them  and  their  heirs,  or  for  term  of 
»•*  ^-^  *•  their  lives,  or  for  term  of  another's  life,  without  zdy 

reftriftive,  exclufive,  or  explanatory  words;  all  the 
perfons  named  in  fuch  inflrument,  to  whom  the  lands 
are  fo  given,  take  a  joint  edate,  and  are  called  joint" 
ienanis.  For  the  law  will  interpret  fuch  inftrument  fo 
as  to  make  all  the  parts  take  efied,  which  can  only  be 
done  by  creating  an  equal  intereil  in  all  the  perfons 
who  take  under  it. 

1  IdH.  180 1.        §  4.  Lord  Coke  fays,  that  if  a  rent  charge  of  10  L 

be  graiited  to  A*  and  B.^  to  have  and  to  hold  to  them 
two,  viz.  to  A.  till  he  be  married,  and  to  B.  till  he  be 
advanced  to  a  benefice,  they  are  joint-tenants  in  the 
0  mean  time,  notwithftanding  the  limitations ;  and,  if 

A.  die  before  .marriage,  the  rent  fhall  furvive.  But, 
if  A.  had  married,  the  rent  ihould  have  ceafed  for  a 
moiety,  etjic  S  converfo^  on  the  other  fide. 

5  5.  An  eflate  in  joint-tenancy  can  only  aiife  by 

purchafe  or  grant ;  (hat  is,  by  the  aft  of  the  parties, 

f.  .'7^^.  21^^  never  by  the  mere  aft  of  law.     Littleton  fays,  that 

if  twQ  or  three  perfons  diffeife  another  of  any  lands  or 
tenements  to  their  own  ufe,  then  the  difleifors  arc 
joint-tenants.  .  But  this  mode  of  acquiring  lands  is 
now  difufed. 

§  6.  An 
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5^  6.  An  eftatc  in  jbiht-tenancy  may  be  had  in  re^    i  Ihft.  i3j*. 
hiainder  or  reverfibn.    Thus^  Lord  Ooke  fays,  that  if 
a  gift  be  made   to  two  men  and  the  heirs  of  their 
two  bodies,  remainder  to  them  two  ai\jl  their  heirs,  they 
are  joint-tenants  of  the  rfemaindef  in  fee. 

§  7.  Sir  William  Blackjione  obferves,  that  the  nature  Unity  of 
of  this  eftate  requires,  i,  unity  of  intereft  j  2,  unity  of 
title;  3,  unity  of  time;  and,  4^  umty  of  poffeffion; 
or,  in  other  words,  joint-tenknts  have  one  and  the  hmt 
intereft,  accruing  by  one  and  the  fame  conveyahce, 
commencing  at  the  fame  time^  and  held  by  one  and  the 
.  fame  undivided  pojOfeflioni 

§  8.  As  to  the  unity  of  intereft;  one  joint-tenant 
cannot  be  entitled  to  one  period  of  duration  or  quan- 
tity of  intereft,  and  the  other  to  a  different  one :  one 
cannot  be  tenant  for  life,  and  the  other  for  years ;  one 
cannot  be  tenant  in  fee,  and  the  other  tenant  in  tail. 
It  ihould,  however,  be  bbferved^  that  where  an  eftate  vide  wSf-' 
is  limited  to  three  peribns  and  to  the  heirs  of  one  of  j®l^'*  ^^\^ 
them,  they  are  joint*tenants  for  life. 

5  9.  Lord  Goke  fays^  that  if  a  man  demifes  lands  to  x  laft.  x88  a. 
V9^^  to  have  and  to  hold  to  the  one  for  life,  and  to  the 
other-*  for  years,  they  are  not  joint-tenants :  for  an 
eftate  of  freehold  cannot  ftand  in  jointure  with  a  term 
for  years,  and  a  reverlion  upon  a  freehold  cannot 
ftand  in  jointure  with  a  freehold  and  inheritance  in 
pofleftiom 

K  k  2  §  10.  It 
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Mem.  5  ^^'  I^  ^^»  however,  faid  by  Lord  Coke^  that  a  right 

of  aftion  and  a  right  of  entry  may  (land  in  jointure. 
For,  at  the  common  law,  the  alienation  of  the  hufband 
was  a  difcontinuance  to  the  wife  of  one  moiety,  and  a 
difleifin  of  the  other ;  fo  as,  after  the  death  of  the  huf- 
band, the  wife  had  a  right  of  action  to  one  moiety,  and 
the  other  joint-tenant  a  right  of  entry  into  the  other : 
but  they  were  joint- tenants  of  the  right,  becaufe  they 
might  join  in  a  writ  of  right. 

Secondly,  that  a  right  of  aSion,  or  a  bare  right  of 
entry,  could  not  {land  in  jointure  with  a  freehold  or 
inheritance  in  poflefGon ;  and,  therefore,  if  the  hufband 
made  a  feoffment  of  the  moiety,  this  was  a  difcon- 
tinuance  of  that  moiety,  and  the  other  joint  tenant  re- 
mained in  pofTefGon  of  the  freehold  and  inheritance  of 
the  other  moiety,  which,  for  the  time,  was  a  feverance 
'  of  the  jointure. 

Unity  of  S  II.  As  to  the  unity  of  title,  the  eftate  of  joint- 

tenants  muft  be  created  by  the  fame  aft  or  inftrument, 
whether  legal  or  illegal ;  as  by  one  and  the  fame  grant, 
or  by  one  and  the  fame  difleifin :   for  a  joint-tenancy 

« 

cannot  arife  by  defcent  or  acl  of  law,  as  has  been 
already  obfcrved,  but  merely  by  purchafe  or  acquifitiori 
of  the  party. 

Unity  of  §  12.   As  to  the  unity  of  time,  the  eftate  muft 

Become  vefted  in  all  the  joint-tenants  at  one  and 
the  fame  inftant,  as  well  as  by  one  and  the  fame 
title. 

S  13.  Thus, 
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5  13.  Thus,  Lord  Coke  fays,  if  lands  be  demifed  1  lofi.  188  a. 
for  life,  the  remainder  to  the  right  heirs  of  J.  S.  and 
y*  N.  J.  S.  hath  iffue  and  dies,  and  after  J.  N.  hath 
iffue  and  dies :  the  iffues  are  not  joint-tenants,  becaufe 
the  one  moiety  vefted  at  one  time,  and  the  other  moiety 
at  another  time. 

§  14.  Lord  Coke^  however,  fays,  that  in  fome  cafes   idem, 
there  may  be  joint- tenants,  and  yet  the  eftate  may  veil 

in  thenl  at  feveral  times.     If  a  man  makes  a  feoffment   Tit.  i6.  c.  5. 

f  I. 
to  the  life  of  himfelf  and  of  fuch  wife  as  he  fhall  after- 
wards marry,  for  term  of  their  lives,  and  after  he  takes 
a  wife,  they  are  joint-tenants ;    and  yet  they  come  to 
their  eftates  at  feveral  times. 

§  15.  Mr.  Hargrave  feems  to  think,  that  it  is  only  i  Inft.  itSa. 
allowed  in  cafes  of  ufes,  and  that  it  would  be  other-  '   ^* 
wife  at  common  law ;  and  fays,  the  reafon  of  the  dif- 
ference is,  that  in  the  cafe  of  a  ufe,-  the  eftate  is  veiled  Blandford  ▼. 
and  fettled  in  the  feoffees,  till  the  future  ufei  comes  3  Bdf^ici. 
in  e/Je. 


•  §  16.  A  perfon  levied  a  fine  to  the  ufe  of  himfelf  Suffex  ▼. 
for  life,  remainder  to  his  wife  for  life,  remainder  to    j  ^^^  Raym 
Sir  Fefer  Temple  and  Anne  his  wife  for  their  lives  and  3^®* 
the  life  of  the  furvivor  of  them ;  remainder  to  their 
firft  and  other  fons  in  tail,   remainder  to  the  iffues 
females  of  their  bodies,  and  the  heirs  of  their  bodies 
begotten.      Sir  Peter  Temple  had  iffue  by  Anne  two 
daughters,  Anne  and  Martha.     Martha  died  without 
iffue  \  .afterwards  Anne  died. 

Kk3  It 
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It  was  argued,  that  the  two  iifters  were  tenants  in 
common ;  but,  fer  Holt^  the  eftate  is  limited  by  way 
of  ufe  tq  the  iflues  females,  and  iifues  females  compre- 
hend all  iflues  females.  Then  the  ^afe  is,  tenant  for 
life,  remainder  to  aU  his  iflues  females,  ^c.  If  the 
tenant  for  life  has  but  one  daughter,  fhe  (hall  have  the 
whole  eftate  tail  -,  if  he  has  more  daughters,  they  fhall 
be  joint'tenants  for  life,  with  feveral  inheritances^  The 
Af^t.  cafe  in  Co.  Lit.  1 88  a*  of  a  feoffment  to  the  ufe  of  him-i 

felf  for  life,  and  of  fuch  wife  as  he  fhould  afterwards 
marry,  and  then  he  manies,  he  and  his  wife  are  joints . 
tenants ;  this  cafe  will  rule  the  cafe  in  queflion :  for  it 
is  a  joint  claim  by  the  fame  conveyance,  which  makes 
joint-tenants,  and  not  the  time  of  the  vefting. 

Stmttonv.  $  17.  A  fettlement  was  made  before  marriage  to 

tVt  '33*       truftees,  in  truft  to  permit  the  hyfband  to  take  the 

pofits  for  99  years^  if  he  Ihould  fo  long  live ;  and, 
after  his  d^ceafe,  to  permit  the  intended  wife  to  take 
th^  rents  and  promts  fpr  her  life ;  and,  after  the  deceafe 
of  the  furvivor  of  them,  to  permit  all  and  every  the 
child  and  children  of  the  body  of  the  hufband  begotten 
qn  the  body  of  thq,  wife  to  take  the  rents,  iflues,  and 
profits  of  the  fsuid  premife;  \o  them  ^d  tl^eir  hein^ 
for  ever. 

t 

Lord  Tburlcfw  declared,  that,  according  to  the  true 
Cpnftru&ion  of  the  fettlement,  the  eflates  were  to  be 
cpnfidered  as  fettled  on  the  children  in  jomt-t^ancy, 
i^nd,  on  an  appeal,  his  Lordifhip  faid,  that,  whether 
^e  fettlement  was  to  be  confidered  as  the  conveyance 
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of  a  legal  eftate,  or  a  deed  to  ufes,  would  make  no 
difference ;  and  that  the  veiling  at  different  times  would 
not  prevent  its  being  a  joint-tenancy. 

§  1 8.  A  perfon  devifed  lands  to  his  two  fons,  and  the   Aylor  v. 
heirs  of  their  bo'diei ;  and  that  his  executors  fhould  have   Cro.  j  a .  2  3  > 
them  until  they  came  to  their  feveral  ages  of  2 1  years* 

The  queftion  was,  whether  one  of  them  might  enter  j 
for  it  was  objefted  that  it  was  a  'joint  eftate  to  them, 
which  could  not  be  if  they  fhould  have  feveral  com- 
mencements.  But  four  of  the  Judges  were  of  opinion, 
that  when  either  of  them  came  to  the  age  of  21,  he* 
fliould  then  have  his » part  and  poffeflion,  and  yet  the 
joint*tenancy  ihould  take  place. 

§19.   Lands  were  devifed  to  a  woman  and  her   O*'"  ^• 

,  Jackfoij, 

ehtldren,  on  her  body  begotten  or  to  be  begotten  by   9  otr4'  i 1 72. 
W.  A.y  and  their  heirs  for  even 

It  was  determined,  that  the  devifee  and  all  her  chil- 
dren took  as  joint-tenants ;  and  it  was  no  obje6Hon  that 
by  this  means  the  feveral  eftates  might  commence  ^ 
different  time$» 

5  20.  The  laft  requifiteto  a  joint-tenancy  is  unity  of  Unity  <S 
poffeffion.    Joint-tenants  are  faid  to  b«  feifed  per  my^  et   ^°^^^'-'*  "• 
per  tout ;  that  is,  each  of  them  has  the  entire  pofSeilion  '   ^ 
as  well  of  every  part  as  of  the  whole.    They  have  not 
one  of  them  a  feifin  of  one  half,  and  the  other  of  the 
remaining  half;  neither  can  on^e  be  exclufively  feifed  , 
of  one  acrCy  wd  his  companion  of  another.    But  each 

S;k4  has 


504 
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has  an  undivided  moiety  of  the  \(^hoIe,  and  not  the 
whole  of  an  undivided  moiety ;  from  which  it  follows^ 
that  the  poiTeflion  and  feifm  of  one  joint-tenant  is  the 
poflefEon  and  feifin  of  the  other. 


Joint-tenan- 
cies go  to  the 
SuryiTor. 


f.  aSo. 


§  21.  The  union  and  intirety  of  intereft,  which 
exifts  between  joint-tenants,  has  given  rife  to  the  prin* 
dpal  incident  to  an  ellate  in  joint  tenancy,  which  is  the 
right  of  furvivorfhip.  Thus,  Littleton  fays  ;  "  If  three 
joint-tenants  be  in  fee-fimple,  and  the  one  hath  iffue 
and  dieth,  yet  they  which  furvive  Ihall  have  the 
whole  tenements,  and  the  iffue  fkall  have  nothing. 
*'  And,  if  the  fecond  joint-tenant  hath  iffue  and  die, 
**  yet  the  third  which  furviveth  (hall  have  the  whole 
*'  tenements  to  him  and  his  heirs  for  ever/*  And  Lord 
Coke  fays,  that  this  is  called,  in  law,  Jus  accrefcendi. 


<c 


<€ 


U 


f.  281. 


T  laft.  182  a* 
n.  1* 


§22.  The  right  of  furvivorfhip  takes  place  in  chat- 
tels real,  as  well  as  in  freehold  eflates.     Thus,  Little^ 

ion  fays ;  "  If  a  leafe  of  lands  or  tenements  be  made 

• 

**  to  many  for  term  of  years,  he  which  furviveth  of 
**  the  leffces  fhall  have  the  tenements  only  during  the 
*'  term  by  force  of  the  fame  leafe/*  And  this  benefit 
of  furvivorfhip  takes  place  on  a  leafe  for  years  to  two, 
though  one  of  the  leffees  dies  before  entry, 


S  25.  A  truft  of  a  term  in  joint-tenancy,  ihall  go 
to  the  furvivor  in  equity  as  well  as  at  law. 


Rex  ▼. 

Williams, 
Bun.  342, 


5  24.  Two  joint  purchafers  of  a  leafe  for  years, 
a^gned  it  to  a  third  perfon,  who  was  a  friend  of  one 
of  the  joint-tenants,  and  with  the  confent  of  the  other. 

But 
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But  it  was  without  confi4eratioii,  and  no  declaratbn  of 
truft  was  given ;  which  the  defendant  confefled  in  his . 
anfwer. 

The  queftion  was,  whether  this  truft  fhould  rcfuk 
for  the  benefit  of  the  furvivor ;  or^  whether  the  credi* 
tors  of  the  joint- tenant,  who  died, .  fhould  come  in  for 
an  equal  moiety  in  equity  ?  The  two  joint-tenants  had 
continued  to  receive  the  profits  jointly,  after  the  affign- 
menr. 

The  court  were  of  opinion,  that,  though  furvivor- 
fhip  is  looked  upon  as  odious  in  equity,  yet,  in  this 
cafe,  the  truft  fhould  furvive  for  the  benefit  of  the  fur- 
viving  ce/hiique  truft  only. 


»  * 


§  25.  There  are  fome  cafes  in  which  there  may  be 
a  joint-tenancy  without  an  equal  right  of.  furvivorfhip. 
Thus,  Lord  Coke  fays,  if  lands  are  let  to  A,  and  A    i  inft.  18  z^. 
during  the  life  of  -^.,  if  B.  dies,  A.  fhall  have  all  by 
furvivorfhip ;  but,  if  A.  dies,  B.  fhall  have  nothing. 


193  a, 


•  §  26.  As  the  right  of  furvivorfhip  is  often  attended   Joint-tenancy 
with  hardfhips  and  injuftice.  Lord  Hardwicke  fays,  the   in  Equity. 
courts  of  equity  have  taken  a  latitude  in  conftruing   2  Vcf.  25S. 
againft  joint -tenancies,  on  the  ground  of  intent ;  and 
have,  therefore,  determined,  that  if  two  men  jointly 
and  equally  advance  a  fum  of  money  on  a  mortgage  in   Petty  ▼. 
fee,  and  take  the  fecurity  to  them  and  their  heirs,  there    ^  J^*  ^ ' 
fhall  be  no  furvivorfhip ;  and,  if  they  were  to  foreclofe   290. 
the  eft  ate,  it  fhould  be  divided  between  ^them :  becaufe 
(heir  intuition  i?  preftmied  to  be  fo*     It  has  been  faid, 

indeed^ 
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indeed,  (lays  he),  that,  if  two  men  make  a  purciiafe, 
they  may  be  underftood  to  purchafe  a  kind  of  chance 
between  themfelves,  which  of  them  ihall  funrive :  but, 
it  has  been  determined,  that,  if  two  purchafe,  and  one 
advances  more  of  the  purchafe  money  than  the  other^ 
there  fliall  be  no  furvivorflup. 

Lake  ▼.  §  %j.  The  defendant  Qraddkk^%  father,  the  plaintiff 

3  P.  Wmi.      Lake^  and  three  others,  (five  in  all),  having  entered 
'•^^*  into  an  undertaking  to  drain  the  overflowed  lands  of 

Wejl  Thorocky  the  truftees  for  the  fide,  by  the  confisnt 
and  direction  of  the  commiflioners  of  fewers,  did,  by 
deed  indented  and  inroUed,  dated  the  8th  of  February 
1695,  in  coniideration  of  5145/.  paid  to  the  commit 
fioners  by  the  five  purchafers,  convey  the  lame  to  the 
defendant  Craddack\  father,  the  plaintiff  Lake^  the 
three  others,  and  thdr  heirs;  upon  which,  feveral 
fums  of  money  were  expended,  in  carrying  qp  the  \m« 
dertakingt 

The  plaintiff  Lake  brought  his  bill  againft  the  reft  of 
the  partners  or  their  reprefentatives,  for  an  account  and 
divifion  of  the  partnerlhip  eftate :  and  the  only  queftipn. 
was,  whether,  thefe  five  purchafers  having  made  this 
purchafe  jointly,  fo  as  to  become  in  law  jointrtenants, 
the  fame  (hould  furvive  in  equity  f 

Sir  Jofeph  Jekjll^  <m  debate,  decreed,  that  the  fur* 
vivorfhip  fliould  not  take  place ;  for  that  the  payment 
of  money  created  a  truft  for  the  parties  advancing  the 
£ime :  and,  an  undertaking  upon  the  hazard  of  profit 
or  lofs  was  in  the  nature  of  m^chandifing,  when  the 
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JUS  accrefcendi  is  never  allowed :  that^  fuppofing  one  of 
i)ie  partpera  had  laid  out  the  whol€  money,  and  had 
happened  to  die  firft,  according  to  the  contrary  con« 
ilru£Hon,  he  muft  have  loft  all  \  which  would  have  been 
moft  unjuft.  Wherefore,  it  was  decreed,  that  thefe  five 
pprchafers  were  tenants  in  comi^on ;  and,  upon  ^ppe^ 
this  decree  was  affirmed  by  Lord  Chancellor  King* 

•  •  • 

§  a  8,  AU  natural  perfons  may  be  joint  tenants ;  but  Who  may  be 
bodies  politic  or  corporate  cannot  be  joinH^ants  with  .  J***"^"^^""^'* 
each  other:  neither  can  the  king  or  a  corporation^     ^^'  **^  ' 
whether  fole  or  aggregate,  be  joint  tenant  with  a  na« 
tpral  perfon« 


%  29.  Thus,  I^ord  Cdlke  fay;,  if  lands  be  given  Co  i  luft.  190 
two  bifliops  to  have  and  to  hold  to  them  two,  and  their 
fucceflbrs,  feeing  they  take  this  purchafe  in  their  pofi^ 
tical  capacity  as  biihops,  they  are  not  joint-tenants, 
becaufe  they  are  feifed  in  feyeral  rights :  fer  the  one 
bifhop  is  feifed  in  right  of  his  bifhopric  of  the  one 
xaoiety,  and  tlie  other  bifliop  {n  right  of  his  bifhopric 
of  the  other  moiety ;  and  .fo  by  feveral  titles,  and  ia 
feveral  capacities.  Whereas  joint-tenants  ought  to  have 
it  in  one  and  the  fame  right  and  capacity,  and  by  one 
2tJ}4  the  fi^e  joint  title, 

%  30.  But,  if  lands  be  given  to  A.  4e  J?.,  biihop  of  Idas. 
^M  and  to  a  fecular  man,  to  have  and  to  hold  to  them 
two,  and  to  their  heirs,  in  this  cafe,  they  are  joint-te- 
nants :  for  each  of  them  takes  the  lands  in  his  natural    .  ^ 
capacity. 

$  31.  This 


a.  V 


5o8 

Idem. 
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$31.  This  rule  does  not  hold  in  the  cafe  of  chat- 
tels real ;  for,  if  a  leafe  for  years  be  made  to  a  biihop 
and  a  fecular  man,  they  are  joint  tenants,  becaufe  the 
bifhop  does  not  take  in  his  polidcal  capacity. 


Idem. 


I  Inft.  1^0^. 


§  32.  If  lands  be  given  to  the  king,  and  to  a  fub- 
jed,  to  have  and  to  hold  to  them  and  to  their  heirs, 
yet  they  are  not  joint-tenants  ;  for  the  king  Js  not  feifed 
in  his  natural  capacity,  but  in  his  royal  and  polidcal 
capacity,  injure  corona ;  which  cannot  (land  in  join- 
ture with  the  feifm  of  the  fubje£t  in  his  natural 
capacity. 

§  33.  Lord  Coke  fays,  tha)t  if  an  alien  and  a  natural 
bom  fubjefk  purchafe  lands  in  fee,  they  are  joint-te- 
nants  \  but  the  king,  upon  office  found,  fhall  have  a 
moiety. 


Lit.  f.  291. 


HQ(band  and 
Wife  cannot 
be  Joint- 
Tenants.. 

Lit.  £.291. 


§  34.  A  hufband  and  wife  being  confidered  in  law 
as  one  perfon,  if  an  eilate  be  conveyed  to  hufband  and 
wifej  and  to  a  ftranger>  the  hufband  and  wife  will  only 
take  one  moiety  betMi''een  them,  and  the  flrangcr  will 
take  the  other  moiety. 

5  35.  Hufband  and  wife  bemg  but  one  perfon,  there 
can  be  no  moieties  between  them;  and,  therefore, 
where  an  eflate  is  conveyed  to  a  man  and  his  wife,  and 
their  heirs,  it  is  not  a  joint-tenancy :  for  joint-tenants 
take  by  moieties,  and  are  each  feifed  of  an  undivided 
moiety  of  the  whole.  But  hufband  and  wife,  being 
but  one  perfon^  cannot,  during  the  coverture,  take 

fepardte 
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feparate  eftates ;  and,  therefore,  upon  a  purchafe  made 
by  them  both,  each  ha$  the  entirety,  and  they  are  feifed 
fer  tduty  and  not  per  my.  The  hufband,  therefore, 
cannot  forfeit  or  alien  the  eftate ;  becaufe  the  whole  of 
it  belongs  to  his  wife  as  well  as  to  himfelf. 

S  36.  William  Ode  and  Joan  his  wife,  pjirchafed  1  Inft.  187 «. 
lands  to  them  two,  and  their  heirs.  Afterwards,  W. 
Ode  was  attainted  of  high  treafon  for  the  murder  of  the 
king's  father,  Edxv*  2.  and  was  executed :  Joan  his 
wife  furvived  him.  Edward  3.  granted  the  lands  to 
Stephen  de  Bitterby  ahd  his  heirs.  John  Hawkins,  the 
heir  of  the  laid  Joan^  in  a  petition  to  the  king,  difclofed 
this  whole  matter ;  and,  upon  zfdre  fadas  againft  the 
patentee,  had  judgment  to  recover  the  lands. 

S  37*  Job^  Andrews  purchafed  a  copyhold  eftate,    Back  ▼. 
and  took  a  furrender  of  it  to  himfelf,  his  wife,  and  his   tv^^l^r^ 
daughter,  and  their  heirs.     John  Andrews^  being  vi-.   ^f^^-  ^^  C^*- 
fible  owner  of  the  eftate,  mortgaged  it  to  the  plaintiff, 
and  died.     The  plaintiff  brought  his  bill  againft  the 
mother  and  daughter  to  difcovey  their  title,  and  to  fet 
alide  their  eftates  as  fraudulent  againft  the  plaintiff, 
who  was  a  purchafer. 

The  court  difmiffed  the  bill,  becaufe  the  huft)and 
and  wife  took  one  moiety  by  entiretiesj  fo  that  the 
huft)and  could  not  alien  or  difpofe  of  it  fo  as  to  bind 
the  wife,  and  the  other  moiety  was  well  vefted  in  the 
daughter. 

S  38.  A  copy. 


1. 
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<3fc^  ▼*  S  3^"  ^  copyhold  eflate  was  furrendered  to  the  ufe 

^  fiSck.  R.  *  ®'  7*^*''  Fttxwalier  and  Elizabeth  his  wife,  and  the 
**"•  longer  liver  of  them}    and^  after  the  death  of  the 

longer  liver  of  them,  to  the  right  heirs  of  the  laid  John 

and  Elizabeth  for  ever. 

LordtChief  Juitice  De  Grey  laid,  that  thb  cafe  fell 
exadly  within  a  nice  diflin£Uoh,  laid  ddwh  in  oiir 
ancient  law-books;  and  which,  having  never  beeii 
over-ruled^  continued  to  be  law.  The  fame  words 
of  conveyance,  which  would  make  two  other  perfon^ 
joint-tenants,  will  make  a  hufbandand  wife  tenants  of 
the  entirety ;  fo,  neither  can  fever  the  jointure,  but  the 
whole  muft  accrue  to  the  furvivor* 

Sir  William  Blackfione  obferved,  that  this  eftate  differed 
irom  joint-tenancy,  becaufe  joint-tenants  take  by 
moieties,  and  were  each  feifed  of  an  undivided  moiety  of 
the  whole,  per  my  et  per  tout ;  which  drew  after  it  the 
incident  of  furvivorfhip  or  jus  accrefcendi.  But,  huf- 
band  and  wife  being  confidered  in  law  as  one  peribn^ 
they  cannot,  during  the  coverture,  take  feparate  eftatei ; 
and,  therefore,  upon  a  purchafe  made  by  them  botb^ 
they  cannot  be  feifed  by  moieties,  but  both  and  each 
had  the  entirety.  They  were  feifed  per  taut^  and  not 
per  my:  the  hufband,  therefore,  could  not  alien  or 
devife  that  eftate,  the  whole  of  which  belonged  to  his 
wife  as  well  as  to  himfelf. 

« 

Doev.  S  39-  -^  perfon  dcvifcd  a  copyhold  eftate  to  y^n 

5  Tain  R.      Pree/lonei  and  Lucy  his  wife,  and  to  their  heirs  and 
652.  affigns 
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affigng  for  ever.     J.  Freejlone  the  devifee,  was  admitted, 
and  furrendered  it  to  James  Rick/on  in  fee. 

Upon  the  death  of  John  Freejiom^  Lucy  the  widow 
was  admitted,  and  brought  an  eje£tment  againft  the 
perfbn  who  claimed  under  her  hufband's  furrenden 


C€ 


Lord  Kenyon*^--  ^  We  arc  now  in-  a  court  of  law, 
and  we  are  called  upon  to  decide  the  legal  rights  of 
the  parties.  It  feems  to  me,  from  the  manner  in 
^^  whidi  the  cafe  is  drawn,  that  it  was  intei;^ded  to  be 
argued  that  the  devife  in  the  firft  will  to  J.  Freejiom 
and  Lucy  his  wife,  created  a  joint-tenancy  ;  but  that 
t^ueflion  has  been  properly  abandoned :  for,  though 
a  devife  to  A.  and  J?.,  who  were  ftrangers  to,  and 
^^  have  no  conne&ion  with,  each  other,  creates  a  joint* 
•*  tenancy,  the  conveyance  by  one  of  whom  fevers  the 
^  joint^tenancy  and  paffes  a  moiety,  yet  it  has  been 
^^  fettled  for  ages,  that,  when  the  devife  is  to  the  hu£- 
^^  band  and  wife,  they  take  by  entiredes,  and  not  by 
^^  moieties ;  and  the  hufband  alone  cannot,  by  his  own 
^'  conveyance,  without  joining  his  wife,  deveft  the 
^'  eftate  of  the  wife*  This  is  fuffident  to  warrant  us,  Q^rcn  ▼• 
^*  fitting  in  a  court  of  law,  in  determining  in  £ivour  x^^ 
"  of  the  prefent  plaintiff.'* 

^  40.  But,  where  an  eftate  is  conveyed  to  a  man   ilnil.  187  A. 
and  a  womaii,  who  are  not  married  together,  and  who   Moody/* 
afterwards    intermarry,  as    they  took  originally  by  Tit.j6. 
moieties,  they  will  continue  to  hold  by  moieties  after 
the  marriage. 

S  41.  Where 


5>* 

Joint-tenants 
for  Life. 

Lit.  f.  285. 
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$  41.  Where  lands  are  conveyed  to  two  perfons, 
and  to  the  heirs  of  one  of  them,  they  are  joint-tenants 
for  life>  and  the  fee-fimple  is  in.  one  of  them  :  and  if 
tlie  perfon  who  has  the  fee  dies,  the  other  (hall  hold 
the  entirety  by  furvivorihip  during  his  life.  In  the 
fame  manner,  where  lands  are  given  to  two  perfons, 
and  the  heirs  of  the  body  of 'one  of  them,  they  are 
joint-tenants  for  lifej  and  the  tftate  tail  is  in  one 
of  them. 


z  Inft.  184  J. 
n.  2. 


§  42.  Lord  Coke  fays,  that  when  land  is  given  to 
two,  and  to  the  heirs  of  one  of  them,  he,  in  the  ror 
mainder,  cannot  grant  away  his  fee-fimple. 


Mr.  Hargravej  in  his  excellent  notes  on  Lord  Coie^s 
Ftr/i  hjiitutey  obferves,  that  there  is  a  feeming  difiBculty 
in  this  pafiage ;  but  conceives  Lord  Cokeys  meaning  to 
be,  that  though,  for  fome  purpofes,  the  eftate  for  Jife 
of  the  joint-tenant  having  the  fee  is  diilinfl  from,  and 
unmerged  in  his  greater  eftate,  yet,  for  granting,  it  is 
not  fo ;  but  both  eftates  are,  in  that  refpect,  confoli- 
dated,  notwithftanding  ^the  eftate  of  the  other  joint- 
tenant  :  and,  therefore,  that  the  fee  cannot,  in  ftrid- 
nefs  of  law,  be  granted  as  a  remainder  ^0  nomine^  and 
as  an  intereft  diftinft  from  the  eftate  for  life. 


With  feveral        §  j^^^  Xwo  pcffbns  may  have  an  eftate    in  joint- 
tenancy  for  their  lives,  and  yet  have  feveral  inheritances. 


f.  283. 


Thus,  Littktm  &ys,  if  lands  be  given  to  two  men, 
and  to  the  heirs  of  their  two  bodies  begotten,  the  donees 

have 


v 
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have  a  joint  eftatc  for  term  of  their  lives,  and  yet  they 
have  leveral  inheritances :  for,  if  one  of  the  donees 
hath  iflue  and  die,  the  other  which  furviveth  {hall  have 
the  whole  for  term  of  his  life.  And  if  he  which  fur- 
viveth, alfo  hath  ilTue  and  die,  then  the  iiTue  of  one 
(hall  have  one  moiety,  and  the  iiTue  of  the  other  ihall 
hav^  the  other  moiety  i  and  they  fhall  hold  the  land 
between  them  in  common,  and  are  not  joint-tenants, 
but  tenants  in  common.  And  the  caufe  why  fuch 
donees  have  a  joint  cftate  for  term  of  their  lives,  is,  for 
that  at  the  beginning  the  lands  were  given  to  them  two ; 
which  words,  without  more  faying,  make  a  joint  eflate 
to  them  for  term  of  their  lives*  And  the  reafon  why  - 
they  fhall  have  feveral  inheritances,  is  this,  inafmnch 
as  they  cannot,  by  any  poflibility,  have  an  heir  be* 
tween  them,  as  a  man  and  woman  may,  the  law  will 
that  their  eftate  and  inheritance  be  fuch  as  is  reafon- 
able,  according  to  the  form  and  eSeOi  of  the  words  of 
the  gift ;  and  this  is  to  the  heirs  which  the  one  ihall 
beget  of  his  body  by  any  of  his  wives,  and  to  the  heirs 
which  the  other  fhall  beget  of  bis  body  by  any  of  his 
wives ;  fo  as  it  behoveth,  by  neceffity  of  reafon,  that 
they  have  feveral  uiheritances« 

§  44*  It  is  the  fame,  where  latids  are  given  to  two   Lit.  r.  284. 
females,  and  the  heirs  of  their  two  bodies. 

§  45.  Lord  Cw^pety  in  the  cafe  of  Cook  v.  Cookj  fays,  2  Vera.  54^ 
in  a/devife  to  the  teftator's  two  daughters,  and  the  heirs  ^ 

of  theiir  bodies,  the  rule  of  law  is,  it  is  a  joint  eflate 
for  life,  and  feveral  inheritances ;  but  the  teftator  never 
meant  that  the  furvxving  daughter  £bould  turn  out  the 

V01..IL  LI  Iffue 
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if ue  of  her  deceafed  fifter :  and  that  was  the  pomt  upon 
the  appeal  in  Wilkinfon  v.  Spearman^  where  the  Lords 
inclined  for  the  appellant ;  yet,  the  Judges  all  agreeing 
that  the  law  was  fo  fettled,  the  Lords  would  not  alter 
it.  And  his  Lordfliip  faid,  that  a  devife  to  the  tefta- 
tor's  two  daughters  and  their  iffue,  and,  in  default  of 
fuch  iffue,  to  J,  S.,  they  have  a  joint  eftate  for  }ife, 
»d  feveral  inheritances,  li  one  of  the  daughters  di^ 
without  iffue,  there  ihall  not  be  crofi  remainders ;  but 
her  moiety  fhall  go  over  to  the  remainder-man,  upon 
the  death  of  the  daughter,  for  want  of  fuch  iffue,  that 
is,  fuch  Fefpe&ive  iffue. 

I  Iiift.  1  B< «.        §  46.  Lord  Coke  fays,  if  a  perfon  gives  lands  io  two 

men  and  one  woman,  and  the  heirs  of  their  three 
bodies  begotten,  in  this  cafe,  they  have  feveral  inheri- 
tances :  for,  although  it  may  be  faid  that  the  woman 
may,  by  poflibility,  marry  both  the  men,  one  ^tec 
another,  yet,  firft,  Ihe  cannot  marry  them  both  inpr^z-  ^.  ^ 
fentu  And  the  law  will  never  intend  a  poffibility,  as, 
firil  to  n^arry  the  one  and  then  to  marry  the  other  :  and  , 
fo  it  is,  if  a  gift  be  made  to  one  man  and  two  women, 
mutatis  mutandis*  In  the  fame  manner,  if  a  gift  in  tail 
jbe  made  to  a  man,  and  to  his  mother,  or  to  a  man 
and  to  -his  filter  or  his  aunt,  in  thefe  cafes,  although 
the  gift  is  made  to  a  man  and  a  woman,  yet  they 
have  feveral  inheritances,  becaufe  they  cannot  marry 
pgether. 

I  Ipfl.  182^.        §  47-  Lord  Coke  fays,  that,  in  theie  cafes,  there  is 

no  divifion  between  the  eftates  for  life  and  the  feveral 
Ante, f.     .     inheritances:  fpr^  in  thi^  cafe^  they  cannot  convey 

...     liway 
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away  the  inheritance  after  their  deceafe,  for  it  is  divided 
only  in  fuppofitibn  and  confidemtion  of  law,  and  to 
fome  purpofes  the  inheritance  is  faid  to  be  executed.  ^ ' 

§  49.  In  confequence  of  the  right  of  furvivorfhip    Joint-tenants 
among  joint-tenants,  all  charges  made  by  a  joint-tenant   ^hw  Eftates. 
on  the  eflate,  determine  at  his  death,  and  do  not  affefk    i  inft,  185  a. 
the  furvivor :  for  it  is  a  maxim  of  law,  that  Jus  accre^ 
fcendi  prefertur  oneribus. 

§  50,  Thus,  Littleton  fays,  if  there  are  two  joint-  f.  a86. 
tenants  in  fee,  and  one  of  them  grants  a  rent-charge 
by  deed  out  of  that  which  belongs  to  him>  in  this  cafe, 
during  the  life  of  the  grantor,  the  rent-charge  is  effec-  " 
tual :  but,  after  his  deceafe,  the  rent-charge  is  void  ;- 
for  he  who  hath  the  land  by  furvivorfhip,  fh«tll  hold  it 
difcharged ;  becaufe  he  is  in  by  furvivorfhip,  and*claims  -  ' 

under,  the  original  feoffment,  and  not  by  defcent  from 
his  companion. 

5  51.  If  one  joint-tenant  acknowledges  a  recogni-    1  inft.  184^1 
zance  or  a  ftatute,  or  fuffers  a  judgment  in  an  adion  of  - 
debt,  and  dies  before  execution  had,  it  (hall  not  be 
executed  afterwards.      But,  if  execution  be  fued  ift    - 
the  life  of  the  cognizor,  it  fhall  bind  the  furvivon     And 
Lord  Coke  obferves  that,  as  well  in  the  cafe  of  a  rent- 
charge  as  of  a  recognizance,  ftatute,  or  judgment^  if 
he  who  makes  the  charge  furvives,  it  is  good  for  ever* 

5  52.  If  one  joint-tenant  in  fee-fimple  be  indebted    i  Inft.  185 «; 
to  the  king  and  dies,. no  extent  (hail  be  made  after 
)U8  deceafe  upon  the  land  in  the  hands  of  the  furvivor. 

L 1  2  %5z^  There 
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« 

Xd.  %  55*  There  i|  one  exception  tp  th|s  rule :  for>  if 

diere  am  two  joint-tenants  in  fee,  and  one  of  them 
makes  a  leafe  to  a  ftnmger  fosc  years,  it  will  be  good 
againil  the  furvivpr,  even  though  fuch  leafe  does  not 
commence  until  after  the  death  pf  the  jpintrtenant  who 

Vide  Tit.  32.  made  it ;  becaufe  it  is  an  immediate  difpofition  of  the 

land.'  It  is  the  fame,  where  the  leiTor  is  joint-tenant 
^r  li£e  or  for  years. 

No  po««r  §  ^4.  The  widow  of  a  joint-tenant  in  fee  or  in  tail, 

unaocy.  ~  ^  ^^^  entitled  to  dower ;  becaufe,  upon  the  death  of 

Lit.  f.  45.  ^'^  ^f  the  joint«tenants,  the  eflate  goes  to  the  funrivor, 

I  Iflft.  37  *.  <y|jQ  jj  ^jj^ji  jjj  fJTQjjj  ^^  ^rft  feoffor  or  donor,  and  may 

plead  it  as  an  original  feoffment  oj  gift  to  himfelf^ 
without  naming  his  companion,. 

NorCurtcry.       g  ^^.  \t  was  formerly  held^  that  where  lands  were 

given  to  two  women,  and  the  heirs  of  their  two  bodies 

begotten,  the  huiband  of  one  of  them  I)9>sNlg  iffue 

ihould  be  tenant  by  the  curtefy ;  living  the  other  iifter, 

X  Inft.  1S3  a.  the  inheritance  being  executed*    But  Lord  Coke  ob* 

'^^*  ferves,  that  JLittlctm  hzt  cleared  up  this  doubt,  by 

ihewing,  that  the  inheritance  is  not  executed,  and, 
therefore,  t|^e  bo^wd  cannot  be  entitled  to  m,  <pftato 
by  curtefy. 

{n  vA^t  A€tf        g  ^5,  Xn  confequence  of  the  intimate  unic^  of  inter 
jof^  reft  and  poffeffion  which  exifts  between  joiotrtenantiy 

fhey  are  obliged  to  join  in  many  a&s.    Tnus,  joints 
J  laft,  6^  k     tenants  nmft  formerly  have  all  done  homage  and  fealty 

together.  There  are,  however,  many  cafes,  in  which 
they  need  not  all  join,  and  where  the  aft  of  on^  will 
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be  confidercd  as  the  aft  of  alh     Thus,  the  entry  of  6  Mod.  44. 
one  joint-tenant  is  deemed  the  entry  of  all ;  and  the 
feifiii  and  pofibflion  of  one  is  the  feiiin  and  pofieflion 
ofall. 

§  57*  It  h  a  riile,  that  eVefy  z€t^  don(s  by  one  joint-  BHdT.  Rep. 
tenant  foi-  the  ,  benefit  of  himfelf  and  hk  companion,   ^*^* 
fhall  biiid  the  other  joint-tenant.     But  no  injurious 
aft  of  one  joint-tenant  alonfe  ihall  prejudice  his  icom* 
panion. 

ThuSj  livery  of  feiiin^  shade  to  btit  joint-tenant^  t  taft.  49  h 

enures  to  both  of  them ;  and  the  entry  or  re-entry  of  Idem;  3194. 

one  joint-tenant  is  as  effeftual  in  lair,  as  if  it  tvcre  the  ^  '^***" 
aft  of  both. 

So,  whete  joint-tenants  thake  ^  leafe,  and  the  lelfe^ 
furrenderi  to  one  of  them,  thii  Ihall  enure  to  them 
tx>th,  becaufe  they  have  a  joint  rcverfioQi^ 

§  58.  If  there  are  two  joint-tenants  for  life  or  years^ 
and  one  of  them  conunits  wafte,  this  is  deemed  wafte  by 
them  both,  as  to  the  place  waited;  But  treble  damages 
fliall  be  recovered  only  againft  the  perfon  who  aftually 
committed  the'  wafle^ 

'S  59.  It  has  been  ftated,  that,  in  confequence  of  the  The  Poffcf- 
unity  of  poffeflion,  which  exifts  between  joint- tenants,  f^J^of^^V* 
the  poffefSon  of  the  one  is  the  poffeflion  of  the  other,  other, 
and  the  entry  of  the  one  is  the  entry  of  the  other :    ^  ^^-  44- 
and  a  jomt-tenant  can  never  be  aftually  diffeifed  by  his  jHlob.  120. 
companion,  but  by  an  aftual  oufter.     So  that,  if  one 

L 1  3  joint* 
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joint-tenant  levy  a  fine  of  the  whole,  it  will  not  amount 
to  an  oufter  of  his  companion. 

§  60.  Joint-tenants,  being  feifed  pet  my  et  per  touty 
mud  jointly  implead,  and  be  impleaded.  And  if  a 
joint-tenant  refiifes  to  join  in  an  a£tion,  he  may  be 
fummoned  and  fevered. 

Remedtet  ' '  S  ^  1  •  By  the  common  law,  joint-tenants  had  no  re- 
other.  ^^  medy  againft  each  other,  where  one  alone  had  received 
1  Inft.  200  b.    the  whole  profits  of  the  eftate :  for  he  could  not  be 

charged  as  bailiff  or  receiver  to  his  companion,  unlefs 
he  a£tually  made  him  fo«  But  now,  by  the  flatute 
4  and  5  ^nrii  c.  1 6.  §  27.  adions  of  account  are  main- 
tainable by  one  joint-tenant,  his  executors  or  admini* 
ilrators,  againft  the  other  as  bailiff,  for  receiving  more 
fhan  his  fhare. 

a  Inft.  403.  §  62.  By  the  ftatute  of  We/imn/ier  the  fecond,  c.  22. 

one  joint-tenant  may  have  an  a£tion  by  writ  of  wafte 
againft  his  companion.  But  Lord  Coke  obferves,  that 
this  a£t  does  not  extend  to  caftles,  houfes,  or  other 
places  for  the  habitation  of  man ;  for  one  joint-tenant 
might  have  had,  for  reparation  of  them,  a  writ  de  repa* 
raiione  facienda^  at  commoz^  law. 
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Bj  what  Means  a  Joint-tenancy  may  be  fevered  and 

de/lroyedi 


*  §  2,  Deflrualon  of  the  Unity  of 
JntereJ), 
8.  DeJIruaion  of  the  Uttity  of 
Title. 
I9.  A  Devife  dOfs  not  fever  a 
^foittt-tenancy. 


20.  Alienation  of  one  J oint'tentuik 

to  another, 
iy.  Dif uniting  the  PoJfeJJion* 
28.  Partition  at  Lmu, 
38.  Partition  in  Equity. 
4  3 .  Agreement  to  make  Partitikai 


Seflion  i* 

A  N  eftate  in  joint-tenancy  may  be  fevered  and  de- 

ftroyed,    by  deftroying   any  of  its  conftituent 

unities,  except  that  of  time ;  which,  as  it  refpe6b  only 

the  original  commencement  of  the  eftate^  cannot  be 

affefted  by  any  ftibfequent  tranfaftion^ 

§  2i  An  eflate  in  joint-tenancy  will  be  deftroyed  by  Deltru^Sion 

deftroying  the  unity  of  iiilereft,  which  may  be  done  *^p  ^^  ^^^"^ 

cither  by  the  ad  of  one  of  the  parties,  or  by  the  ope-  .  j^  ^^^  ^ 
ration  of  laww 

§  3,  A  tenant  foi  life,  remiunder  to  B.  and  three  x^jfcofscarc 
others  for  life,  the  reverfion  to  C  and  his  heirs  expec-  *  Kcp.  60. 
tant^    C.  levied  a  fine  to  Ai  and  B.^  to  the  ufe  of  A. 

L 1 4  for  ^ 
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for  life>  and,  after  his  death,  to  the  ufe  of  B.  in  fee. 
A.  died,  and,  afterwaads,  B.  died :  and,  whether  the 
jointure  was  fevered  or  not,  was  the  queflion.    And  it 
Ifiras  reiblved  that  the  jointure  was  fevered ;  and  this 
diSerence  taken,  when  the  fee  i&  limited  by  one  and 
the  fame  conveyance,    there  one   perfon  may  have 
a  fee-Ample,  and  the  other  an  eftate  for  life,  joindy. 
But,  when  they  are  firft  tenants  for  life,  and,  after* 
wards,  one  of  them  acquires  the  fee-iimple,  there  the 
jointure  is  fevered.     As,  if  a  man  makes  an  eftate  to 
three,  and  to  the  heirs  of  one  of  them,  there  one  of 
them  hath  fee-fimple,  and  yet  the  jointure  continues : 
for  all  is  but  one  endre  eflate,  created  at  one  and  the 
lame  time,  and,  therefore,  the  fee-fimple  cannot  merge 
the  jointure,  which  took  effed  with  the  creation  of  the 
remainder  in  fee.    But,  when  three  are  joint-tenants  for 
life,  and  afterwards  one  purchafe  the  fee,  there  the  fee- 
fimple  merges  the  eflate  for  life :  for  the  eflate  for  life 
was  in  ejfe  before,  and  might  be  merged  or  furrendered, 
and  fo  cannot  the  eflate  for  life  in  the  firfl  cafe.    But, 
In  the  fame  cafe,  that  is  to  fay,  when  an  eflate  is  made 
to  three,  and  to  the  heirs  of  one  of  them,  and  he  who 
hath  the  fee  dies,  and  one  of  the  flirvivors  purchales 
the  remainder,  the  jointure  is  fevered  caufd  qu&fupra  \ 
and,  when  one  tenant  for  life  purchafes  the  rever- 
fion  in  fee,   if  the  jointure  fhould  remain,  he  would 
have  a  reverfion  in  fee,  and  an  eflate  for   life  aifo 
in  part,  which  reverfion  in  fee  he  might  grant  over, 
and  his  eflate  for  life  would  remain  in  part,  which 
would  be  abfurd,  and  againfl  reafon :  for,  in  the  firfl 
cafe,   wlien  an  eflate  is  made  to  three,  and  to  the 
heirs  of  one,  he  who  hath  the  fee  cannot  grant  over 

his 
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his  remainder,  and  continue  in  himfelf  an  eftate  for   Vide  ch.  i . 
life.  *     . 

§  4.  So,  Lord  Coke  lays,  if  a  leafe  be  made  to  two    1  luA*  182'^. 
men  for  term  of  their  lives,  and,  after  the  leffor  grant- 
cth  the  reverfion  to  them  two,  and  to  the  heirs  of  their 
two  bodies,  the  jointure  is  fevered. 

§  5.  Where  the  reverfion  in  fee  defcends  to  one  of 
the  perfons,  who  is  joint-tenant  for  life,  the  joint-te- 
nancy will  thereby  be  fevered. 


M 


§  6.  A  man,  having  ifTue  three  fons,  devifed  lands  2  Aad.  202. 
to  his  two  youngeft  fons  jointly  for  their  lives.  After- 
wards, the  eldeft  fon,  who  had  the  reverfion  in  fee, 
died,  by  which  it  defcended  to  the  fecond  fon.  This 
was  held  to  be  a  feverance  and  definition  of  the  join- 
ture by  operation  of  law. 

§  7.  If  there  be  two  joint-tenante,  and  the  crown 
defcends  on  one  of  them,  the  jointure  is  fevered  ^  be- 
caufe  the  king  becomes  immediately  feifed  in  his  poli- 
tical capacity  jure  corona  \  which  is  a  different  kind  of 
intereft  from  that  of  the  other  joint-tenant.  ' 

§  8.  An  eftate  in  joint-tenancy  may  alfo  be  deftroyed  Deftmaion 
by  dcftroying  the  unity  of  title.    Thus,  if  one  of  the  ^{tui?''' 
joint-tenants  conveys  his  fliare  to  a  itranger,  it  is  a  ffe»  lj^  f^  ^  ^ 
verance  of  the  joint-tenancy :  for  the  grantee  and  the 
remaining  texunt  hold  by  feveral  titles  ;  for  the  alienee 
*  comes  in  hy  the  conveyance  of  one  of  the  joint-tenants, 

and 


and  the  other  joint-tenant  hath  the  other  moiety  by  tfie 
firft  feoffment. 


§  9*  Alienations  of  this  kind,  however,  muft  be  Talid 

and  good  in  law  to  have  this  effeft  j  and,  therefore,  a 

Til.  32.  conveyance  by  a  joint-tenant  to  his  wife,  being  void  in 

law,  will  not  operate  as  a  feverance  of  the  joint- 
tenancy. 

^^1^^"*  %  10.  A  joint-tenant  of  a  church  leafe,  being  taken 

Pre#.  in.  Ch.    ill  on  a  joumey,  and,  wifhing  to  fever  the  joint- tenancy, 
**^  that  he  might  provide  for  his  wife,  fent  for  the  fchool- 

mailer  of  the  town,  and  direded  him  to  prepare  an  in* 
ftrument  for  that  purpofe.  The  fehoolmafter  drew  a 
kind  of  deed  of  gift  of  the  leafe  from  the  fick  man 
to  his  wife,  which  he  executed  and  died. 

The  deed  being  void  in  law,  the  widow  endeavoured 
to  eftabliih  it  in  equity,  but  was  difmiifed ;  it  being 
voluntary,  and  without  coniideration. 

%  Vera,  65.  §  1 1.  It  is  faid  in  Vernon^  that  if  a  joint-tenant  agrees- 

to  alien,  and  does  it  not,  but  dies,  it  would  be  a 
ftrange  decree  to  compel  the  furvivor  to  perform  the 
agreement. 

%  Vcf.  63^,  Lord  Hardwicke^  obferving  on  this  paiTage,  fays, 

"  If  the  articles  were  fuch  as  amounted  to  a  feverance 
**  in  equity,  in  fuch  cafe,  this  court  would  decree 

aVef.jun.       ««  againft  the  furvivor."     And,  in  a  modem  cafe. 

Lord  Loughborough  faid^   <'  A  covenant  by  a  jeiatw 

«•  tenant 
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**  nant  to  fell,  though  it  does  not  fever  the  joint- 
**  tenancy  at  law,  will,  in  equity.  I  have  always  un- 
^^  derflo»d  this  as  a  fettled  point,  and  have  no  diiEculty 
«  upon  it." 

§  12.  Articles  of  agreement  by  an  infant,  though 
in  confideration  of  marriage,  will  not  operate  as  a 
feverance  of  a  joint-tenancy, 

§  13.   Ann  May^  previous  to  her  marriage,  and   May  v.  Hook, 
being  then  an  infant,  and  poffeffed  of  a  confiderable    '  ^"^*  ^^^^' 
leafehold  eftate  jointly  with  her  fifter  in  joint-tenancy,    i  Bro.  Rep. 
by  articles  of  agreement,  made  between  her  of  the  firft 
part,  John  Hooky  her  intended  hufband,  of  the  fecond 
part,  and  truflees  of  the  third  part,  covenanted  and 
agreed  that  the  leafehold  eftates  fhould  be  aiTigned  to 
John  Hook  for  his  own  ufe  and  benefit.     The  marriage 
took  efie£t ;  and  Ann  May  died  under  age. 

The  queftion  was,  whether  thefe  articles  were  in 
equity  a  feverance  of  the  joint-tenancy. 

Lord  Chancellor  Bathurfi  obfcrved,  that  the  firft 
point  attempted  to  be  eftablilhed  by  the  counfel  was, 
that  had  Ann  May  been  of  full  age  when  fhe  entered 
into  the  articles,  they  would  have  amounted  to  a  feve- 
rance; but  that  no  determination  to  that  efFe£l  had 
ever  been  made.  That  the  co-joint-tenants  were  hot 
in  this  cafe  to  be  confidered  as  volunteers,  as  they 
claimed  by  the  title  paramount ;  and  that  their  fitu- 
ation  approached  nearer  to  that  of  iiTue  in  tail,  who 
claimed  per  formam  doni^  than  to  that  of  an  heir 

at 


at  law,  who  daimi  cnlyl  under  his  aacefton  Thaf 
the  utmoft  which  the  in&nt  could  do,  would  be  aH 
avoidable  a& ;  and  that  of  courfe  it  would  be  in  the 
difcretion  of  the  court  either  to  give  or  refiife  their 
ailiftance  to  it ;  and^  by  a  parity  of  reafon^  it  muft 
always  be  in  thdr  power  to  model  his  contra&s  at 
thetr  pleafure*  That  the  contrafi:  m  the  prefent  cafe 
was  not  fuch  as  the  court  would  uphold.  Had  the 
infant  lived  to  come  of  age,  and  a  bill  been  filed 
againft  her  for  the  performance  of  the  articles,  the 
court  would  have  fet  them  afide,  and  referred  it  to  a 
mailer  to  draw  new  propofals  for  a  proper  fettlement* 
That  as  the  contra£b  was  not  fuch  as  would  have  bound 
the  in£uit  herfelf,  a  fortiori  it  (hould  not  bmd  the  CO'^ 
joint*tenant.  That  it  would  be  a  ftrange  doftrine  that 
any  aft  of  an  infant,  which  is  by  its  nature  avoidable, 
ihould  fever  the  joint^tenancy ;  as,  if  that  were  allowed^ 
it  would  always  be  in  the  power  of  the  infant  to  fay, 
whether  the  joint*tenancy  ihould  be  fevered  or  not* 
Then,  if  any  of  the  co*joiat*tenants  fhould  die  under 
age,  the  infant  might  avoid  his  own  ad,  by  pleading 
infra  ataiem^  and  refort  to  his  title  by  furvivorfhip  j 
which  would  be  of  great  injuftice  and  hardfhip  on  the 
cojoint'tenants*  On  thefe  grounds,  his  Lordfhlp  was 
of  opinion,  that  the  articles  did  not  amount  in  equity 
to  a  feverance  of  the  joint-tenancy* 

Clerk  V.  $  14*  It  has  been  ftated,  that  a  leafc  for  years,  m&de 

3  Vcra'ss}.    ^y  ^^^  joint-tenant,  will  bind  his  companion ;  fo  that 

it  operates  as  a  feverance  pro  tanto.  But  Littleton  fays^ 
£  30^,  ^hat  if  there  are  t^ifO  joint-tenants  in  fee,  and  one  of 

them  makes  a  leafe  for  life  to  a  ilranger,  the  joint* 

tenancy 
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tenancy  of  the  freehold  is  fevered :  and  Lord  Cok(  fays,    1  Inft*  19^  '• 
^at  it  vi  alfo  a  feyerance  of  the  reyerlipn, 

§  15.  So,  if  two  perfons  are  joint-tenants  of  a  leafe  Idem.  192  «• 
for  21  years»  and  one  of  them  lets  his  fliare  for  certain 
years,  part  of  the  term,  the  joint«tenancy  is  iipvered. 

§  1 6.  A  mortgage  by  st  jointrtenant  of  a  term 
for  years,  will  operate  as  a  feverance  of  the  joint* 
tenancy. 

§17.  Three  perfons,  being  jointly  interefted  in  the  York  ▼• 

jruft  of  a  term  for  years,  one  of  them  mortgaged  his  ,  ^*['£q^ 

third  part ;  and  the  queflion  was,  whether  the  joint-  ^91* 
(enancy  was  fevered. 

Lord  Cowper  held,  that  this  was  a  feverance :  for  in 
fhe  cafe  of  a  joint-tenancy,  which  was  a  thing  odious 
in  equity,  it  would  be  a  difadvantage  to  the  mortgagor 
pot  to  have  it  conftrued  a  feverance. 

$  1 8.  Regularly,  every  difpofition  by  one  jdnt^ 
tenant,  jn  order  to  bind  his  companion,  muft  be  an 
immediate  difpofition.  For^  the  fevering  joint-tenant 
frlaiming  the  whole  under  the  original  feoffment  or 
grant,  the  whole  muft  defcend  to  him,  unlelt  his  com- 
panion lias  (lifpofed  of  it  in  hi^  life-tiioe. 

# 

(  19*  From  this  principle,  it  follows,  that  a  devife  ADeribdoes 
can  in  no  cafe  operate  as  a  feverance  of  a  joint-tenancy :  jolnt^unancy 
it  being  a  maxim  of  lavf,  that  jW  accrefcendi  praferh4r  Lit.  f.  287. 

Ifltimft  vohpagti^  iinft.  185*. 

C  20.  An 
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Alienation  of        §  20.   An  eflate  in  joint-tenancy  may  alfo  be  de- 
tciwnr"o        ftroyed  by  the  alienation  of  one  joint-tenant  to  another; ' 
another.  and  the  proper  conveyance  in  this  cafe  is  a  releafe : 

Tit.  32.  for  one  joint-tenant  cannot  enfeoff  his   companion, 

becaufe  they  are  both  aftually  feifed  of  the  eftate. 

I  Inft.  273^.        §  2K  Thus,  if  there  be  two  joint-tenants  in  fee, 

and  one  of  them  releafe  to  the  other,  this  will  deftroy 
the  joint-tenancy,  and  veil  the  whole  eftate  in  the  re- 
leafee,  who  will  then  hold  in  feveralty ;  and  the  re- 
leafee  (hall,  for  many  purpofes,  be  adjudged  in  from 
the  firft  feoffon 

Lit.  f.  304.  §  22.  If  there  arc  three  joinWenants,  and  one  of 

them  releafes  by  deed  tp  one  of 'his  companions  all 
the  right  which  he  hath  in  the  land,  the  releafee  has  a 
third  part  of  the  land  with  himfelf  and  his  companion 
in  common ;  and  he  and  his  companion  (hall  hold  the 
remaining  two  parts  in  joint-tenancy, 

Bro.  Ab.  §  23.   But,  if  one  joint  tenant  releafes  to  all  the 

Joint-tenant,  i-,  .r  ,*    n     'r     *rr  A 

pi.  2.  others,  they  are  m  from  the  firft  feoffor  or  grantor, 

and  not  from  him  who  releafed,:  and  they  continue  t(/ 
bold  in  joint-tenancy. 

I  Inft.  i85tf.        §  24.  If  one  joint-tenant  grants  a  rent  otit.of  hia 

part,  and  afterwards  releafes  to  his  cojnpanion,  am^ 
dieS)  the  companion  (hall  hold  the  land  charged  with 
this  rent ;  becaufe  he  comes  to  the  eftate  by  his  own 
aft,  namely,  by  acceptance  of  the  releafe,  and  not  by 

6  Rep.  70^.     furvivorfliip.  •  And  in  Ijbxd  Abergavenny^ %  cafe  it  was 

refolved,  that  if  two  joint-tenants  be  in  fee,  and  one 

9  grants 
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grants  a  rent-charge  in  fee,  and  afterwards  releafes  to 
the  other  \  in  that  cafe,  although  to  fome  intent  he,  to 
whoip  the  releafe  is  made,  is  in  by  the  firft  feoffor,  and 

•  no  degree  is  made  between  them,  yet,  as  to  the  grantee 
of  the  rent-charge,  he  is  in  under  the  firil  joint-tenant, 
who  releafed ;  and,  by  acceptance  of  the  releafe,  he  has 
deprived  himfelf  .of  the  ways  and  means  to  avoid  the 
charge  :  for  the  right  of  furvivorihip  was  the  fole  means 
to  have  avoided  it,  and  that  right  is  utterly  taken  away 

,    by  the  rjeleafc. 

§  25.  If  there  are  three  joint-tenants,  and  one  grants,  Cheflcr  ▼. 
fells,  bargains,  affigns,  fets  over,  and  confirms  to  one  ^  Sauud.Q6. 
pf  the  others  all  his  right,  title,  interefl,  claim,  demand, 
^d  eflate  of  and.  to  the  lands  held  in  jointure,  this  is 
fufEcient  to  pafs  the  purparty :  and  though  the  jury 
found  quod  concej/it^  yet  the  court  will  adjudge  quod 
rehxavit. 

%  26.  John  Stile  and  Su/an  a  feme  fole  were  joint-  Euftace  ▼. 
tenants  for  life.  Su/an  took  hufband,  who,  by  fine,  cro^u'6Q& 
granted  to  Stiley  tenementa  pradiSla^  et  totum^  et  quicquid 
habentj  pro  termino  vita  of  the  faid  Sufan^  et  ilia  ei  red^ 
didit^  habendum  to  him  and  his  afiigns  for  the  life  of  the 
faid  ^uf{in^  aivd  warranted  it  tp  him  and  his  heirs  dining 
thp  life  of  jhp  faid  Suf^n* 

The  queflion  was,  whether  this  grant  fhould  enurp 
by  way  of  releafe,  or  by  grant  ©f  the  eftate,  and  feve- 
rance  of  the  jointure  of  the  moiety ;  fo  that  this  eflate 
^ould  enure  during  the  life  of  Sujan. 

It 
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It  was  refolved,  that  it  fhould  enure  by  way  of  re«* 
leafe,  and  not  to  grant  the  eftate;  and,  although  it 
were  granted  by  fine,  it  as  well  enured  by  way  of  re- 
leafe,  as  a  grant  by  deed;  and  the  rather,  for  the 
words  ei  reddidit ^  which  enured  by  way  of  releafe  ;  and 
both  eflates  veiled  in  John  Stiles  the  law  fhall  veft  it 
in  him  as  if  he  had  it  from,  the  feoffor.  And,  although 
it  was  objeded,  that  he  had  one  eftate  from  the  feoffor 
by  deed,  and  the  other  by  the  fine,  fo  being  by  mat* 
ter  of  record  he  could  not  divide  it ;  yet  it  was  faid, 
that  both  eftates  being  veiled  in  him,  the  law  fhall  ad- 
judge  it  in  him,  as  by  the  firfl  limitation. 

■ 

Doderige  held,  that  by  whatfoever  means  he  comes 
to  the  eflate  of  his  companion,  it  ihall  enure  by  way 
of  releafe,  and  that  he  fhall  be  laid  in  of  the  entire 
eflate,  as  by  the  feoffment.     And,  therefore,  if  one 

« 

joint-tenant  bargained  and  fold,  by  deed  inroUed,  to 
Tit.  3).  his  companion,  although  that  veiled  the  ufe,  and  the 

ftatute  veiled  the  poffeifion,  yet  bdng  in  him,  the  law 
would  conihue  it  to  be  entirely  in  him,  and  not  by  di« 
vifion  of  eftate, 

DifufiituiflT  J  ^y^  Xhe  laft  mode  of  deftroying  an  eftate  is,  by 

Son.       "       difuniting  the  poffeffion :  for,  joint-tenants  bemg  feifed 

fer  my  d per  touty  every  thing  that  t^nds  to  narrow  that 
intereft,  fo  that  they  fhall  not  be  feifed  throughout  the 
whole,  and  throughout  every  ps^rt,  is  ^  feverancc  or 
dcilrudion  of  the  jointure. 

Partition  at         §28.  By  the  common  law,  joint-tenants  might  make 
Lit.  {.  290.     ^  partition  of  ^e  ef^i^te  by  de^d ;  but  one  of  them  could 

XkQK 


not  compel  the  other  to  make  pautkion,  except  h%  the 
cuftom  of  fome  cities  and  boroughs.  But  now,  by  the 
ftatute  31  Hen.  8.  c.  i.  reciting  the  inconrentencet 
which  joint*tenants  lay  under,  from  one  joint-tenant^t 
occupying  the  whole  land  or  receiving  the  whole  profits, 
it  is  enaded,  feft.  %•  that  all  joint-tenants  of  <any  eftate 
or  eftates  of  their  own  inheritance  in  didr  own  rights^ 
or  in  the  right  of  their  wives,  of  any  manors,  lands, 
tenements,  or  hereditatdents,  fhall  and  may  be  coa&ed 
and  coiT^elled  to  make  partition  between  them  of  all 
Aich  manors,  lands,  tenements,  and  hereditaments,  as 
they  hold  as  joint'-tenants,  by  writ  de  partiticne  fadenda 
tn  that  cafe  to  be  devifed  in  Chancery* 

§  19.  As  this  ftatute  only  extended  to  joint-tensuits » 
having  an  eftate  of  inheritance,  an  a&  was  ftiade 
32  Hen.  %.  c.  32.  by  which  joint-tenants  for  life  or 
years  are  enabled  to  make  partition  of  their  eftates* 

§  30.  It  hath  been  holden,  that  a  general  writ  by  Cro.  EKz. 
joint-tenants,  grounded  on  this  ftatute,  and  concluding  1^^^  ^^ 
contra  formatn  JlaUiti^  is  fufficient,  without  reciting  the   ?"^*S. 

^^  ro«  jaiUZ# 

cafe  particularly,  fo  as  to  bring  it  within  the  ftatute :   759. 
for  the  framing  of  the  writ  is  left  to  the  clerks  in 
Chancery,  and  muft  be  according  to  the  fomv  which 
they  have  devifed* 

S  31*  In  this  a£don  there  are  two  judgments :  the  Booth's  ReiJ 
firft,  ^uod  partifio  fiat  inter  partes  pradiilas  de  tene»   jLit.'  f.  248. 
mentis  pradiQisj   cum  pertinenttis.      And,  upon  this, 
there  goes  out  a  judicial  writ  to  the  flieriff  to  make 
partition ;  which  recites,  firft,  the  writ  of  partition  and 

VoL»  IL  Mm  judgment, 
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judgment,  and  then  commands  the  fheriff,  together 
with  twelve  men  of  the  vicinage,  &fr.  to  go  in  perfon 
to  the  lands  to  be  divided,  and  there,  in  prefence  of 
the  parties,  (if  they  appear  on  fummons  to  be  made), 
by  the  oaths  of  thofe  twelve  men,  to  make  an  equal 
and  fair  parjdtion,  and  allot  to  each  party  their  full 
and  juft  fliare,  and  then  return  the  inquifition  of  the 
partition,  annexed  to  the  writ,  under  the  feals  of  the 
Iheriffs  and  the  jurors,  whofe  names  are  likewife  to 
be  returned. 


1  Inft.  169*.       5  3*'  When  the  inquifition  is  thus  returned,  upon 

motion  made  to  the  court,  the  fecond  judgment  is  given 
in  this  manner :  Ideo  cotifideraium  efi  per  curiam^  qu^ 
partitio  Jirma  etjlabilis  in  perpetuum  teneatur. 


Berkeley  ▼. 
Warwick, 
Cro.  £liz. 
6^5. 


Gro.  Eliz. 
636. 
DdXibn,  59. 


5  33^  In  a  writ  of  partidon,  if  the  judgement  be 
given  quod  partitio  ^at^  and  thereupon  a  writ  is  dire&ed 
to  the  iheriff  to  make  partition,  no  writ  of  error  lies ; 
for  the  judgment  is  not  complete  till  the  iheriflf's  re- 
turn,  and  the  fecond  judgment,  which  the  law  requires 
hereupon,  quod  partitio ^aty  istc:  for,  before  that,  die 
plaintiff  may  be  nonfuit ;  or  he  may,  upon  the  return  of 
the  flieriff,  fuggeft  to  the  court  that  the  partition  is  not 
equal,  and  fo  have  a  new  partition;  and  may  alfpr^^ 
leafe  before  the  lad  Judgment. 

§  34.  If,  after  the  awarding  of  the  judicial  writ, 
and  before  the  return  of  it,  the  defendant  dies,  yet  tb« 
partition  is  good,  and  the  writ  fhall  not  abate;  be^ 
i:auie,  before  the  death  of  the  defendant,  judgment 
ihould  he  ^ven  that  partitioa  fliall  be  toade:   afx4 
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though^  upon  the  return  of  the  judicial  writ,  there  h 
another  judgment  given,  yet  that  is  given  in  confirma* 
tion  of  the  firft  judgment.  It  feems,  likewife,  that, 
upon  the  return  of  the  judicial  writ,  no  exception  cati 
be  takeii  to  it ;  therefore,  it  is  not  material,  whether 
the  defendant  be  dead  or  alive,  fince  he  can  have  no 
advantage  by  any  plea  on  the  return  of  the  writ^ 

S  35.  If  the  writ  be  brought  by  one  joint-tenant  Yate  v. 
againft  feveral^  and  there  happen  to  be  error  in  the  exe-  Cro.  Elia.  64* 
cution  of  it,  and  one  of  the  defendants  releafe  all  errors 
to  the  plaintiff,  this  (hall  not  bar  the  others ;  for  each^ 
having  a  diftind  intereft,  fhall  not  be  prejudiced  by  the 
releafe  of  his  companion. 

§  36.  In  this  writ  of  partition  may  be  demanded  the   Moor  t. 
view  of  frank-pledge,  together  with  a  manor :    for,   Cro  eV^^ 
though  it  be  not  feverable  of  itfelf,  nor  partible,  yet   159* 
the  profits  thereof  may  be  divided ;  or,  it  may  be  di-> 
vided  thus,  that  the  one  fhall  have  it  at  one  time,  and 
the  other  at  another :  alfo,  being  demanded  within  the 
manor,  it  may  well  be  entirely  allotted  to  one,  and  the 
land  in  recompence  to  another. 

S  37*  By  the  flatute  8  and  9  Wm.  3.  6.  $t.  made 
perpetual  by  ftatute  3  and  4  Ann*  c.  i8*  f.  2.  reciting, 
that  the  proceedings  on  writs  of  partition  were  found  to 
be  tedious,  chargeable,  and  oftentimes  ineffe£):ual,  by 
t^eafon  of  the  difficulty  of  difcovering  the  perfons  and 
eftates  of  the  tenants  of  the  manors,  i^c*  to  be  divided* 
and  the  defedive  or  dilatory  executing  and  retuitiing 
6f  th0  plfoceis  of  fummons,  attachment^  9nd  diftrcfs, 

id  ma  9n6f 


S^^  title  XVin.    jQint4enancy.    th.  n.  §  37- 

and  other  impediments  in  making  and  eltablifliing  par' 
titions^  by  reafon  of  which,  divers  perfons,  having  mi'^ 
divided  parts  or  purparts,  are  greatly  opprefled  and 
prejudiced^  and  the  premifes  are  frequently  wafled  and 
deftroyed,  or  lie  uncultivated  or  unmanured,  fo  that 
the  profits  of  the  lame  are  totally  or  in  a  great  meafure 
loft ;  for  remedy  whereof,  it  is  enabled,  •*  That,  after 
^  procels  oip$ne^  or  attachment  returned  upon  a  writ 
^'  of  partition,  affidavit  being  made  of  due  notice  given 
**  of  the  (aid  writ  of  partition  to  the  tenant  or  tenants 
<^  to  the  a^on,  and  a  copy  thereof  left  with  the  occu- 
«*  pier  or  tenant  or  tenants,  or,  if  they  cannot  be  found, 
«•  to  the  wife,  fon,  or  daughter  of  the  tenant  or  te-^ 
^*  nants,  or  to  the  tenant  in  adual  poffeiGon,  by  virtue 
<<  of  any  eftate  of  freehold,  or  for  term  of  years,  or 
^^  uncertain  intereft,  or  at  will,  of  the  manors,  ^c. 
^^  whereof  the  partition  is  demanded,  (milefs  the  fitid 
'<  tenant  in  pofleflion  be  the  demandant  in  the  adion% 
^<  at  leaft  40  days  before  the  day  of  retufn  of  the  £dd 
*^  pone  of  attachment,  if  the  tenant  or  tenants  of  fuch 
^  writ,  or  any  of  them^  or  the  tnfe  tenant  to  the  mef« 
^^  fuages,  Isfc.  fhall  not  in  fuch  cafe,  within  1 5  dayf 
^*  after  the  return  of  fuch  writ  of  pone  or  attachment, 
caufe  an  appearance  to  be  entered  in  fuch  -court, 
where  fuch  writ  of  pone  or  attachment  fhall  be  re* 
^  tumable,  then,  iti  default  of  fuch  appearaifce,  the 
*^  demandant  having  entered  his  declaration,  the  court 
<^  may  proceed  to  exaxnine  the  defendant's  title  and 
<*  quantity  of  his  part  an4  purpart ;  and,  accordingly 
as  they  ftetU  find  his  right,  part,  and  purpartto  b^ 
they  fhall  for  fo  tnnch  give  judgment  by  defiuik^ 
and  award  a  wkit  to  make  partittosi,  whereby  fudt 

^  prOportiont 
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**  proportion,  part,  and  purpart,  may  be  fet  out  fevc* 
**  rally ;  which  writ  being  executed  after  eight  days 
"  notice  given  to  the  occupier,  or  tenant  and  tenants 
**  of  the  premifes,  and  returned,  and  thereupon  final 
^^  judgment  entered,  the  fame  Ihall  be  good,  and  con« 
^^  elude  all  perfons  whatfoever,  after  notice  as  afbrefaid, 
•*  whatever  right  or  title  they  have,  or  may  at  any  time 
claim  to  have  in  any  of  the  manors,  &fr.  mentioned 
in  the  faid  judgment  and  writ  of  partition,  although 
all  perfons  concerned  are  not  named  in  any  of  the 
^'  proceedings,  nor  the  title  of  the  tenants  truly  fet 
*^  forth.'*  Provided,  that  if  fuch  tenant  or  porfon 
poncemed  (hall,  within  one  year  after  the  firft  judgment 
entered,  or  in  cafe  of  infancy,  coverture,  non*fane  me« 
mory,  or  abfence  out  of  the  kingdom,  within  one  year 
after  their  return,  or  the  determin^ttion  of  fuch  in* 
ability,  apply  to  the  court  by  motion,  and  Ihew  a  good 
{Uid  prpbable  matter  in  bar  of  fuch  partition,  or  that 
the  demandant  hath  not  title  to  fo  much  as  he  hath 
recovered,  the  court  may  fufpend  or  fet  af^de  fu^h  judg^ 
ment,  and  admit  the  tenant  to  appear  and  plead ;  and 
if  the  court,  upon  hearing  thereof,  ihall  adjudge  for 
the  firft  dem;andant,  the  firft  judgment  fhaU  ftand  con* 
finned  agsunft  all  perfous,  except  fuch  oth^r  jperfons  aa 
ihall  be  abfent  or  dilabled ;  and  the  perfon  fo  appealing, 
ihall  be  awarded  to  pay  cofts.  Qr,  if  within  fuch  time 
aforefaidt  the  tenants  or  perfons  concerned,  admitting 
the  demandant's  title  and  purpart,  ihall  fttew  to  the 
court  any  inequality  in  the  partition,  the  court  may 
award  a  new  partition  to  be  made  in  prefence  of  all 
parties,  if  they  will  appear  j  which  fecond  partition, 
r(?tum^  and  filed,  ihall  be  good  againft  all  perfons, 

M  m  3  except 
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except  as  before.    And  that  no  plea  in  abatement  fhtQ 


Helton  T* 
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'I  it.  ao.         be  received  in  any  fuit  for  partition,  nor  ihall  the  fame 
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\>t  abated  by  the  death  of  any  tenant 

§  38*  The  courts  of  common  law  are  now  feldom 
reforted  to  for  obtaining  a  partition  of  eftates ;  for  the 
courts  of  equity,  ever  fince  the  reign  of  Queen  £/i2^ 
betb^  have  entertained  fuits  for  a  partidoiu  And  the 
ground  upon  which  they  firft  interfered  feems  to  be, 
that  if  the  titles  of  the  pardes  are  in  any  degree  com- 
plicated,  it  is  extremely  difficult  to  proceed  in  the  courts 
of  common  law ;  and,  where  the  tenants  in  poflfeflion 
are  feifed  of  particular  eilates  only,  the  perfons  entitled 
in  remainder  cannot  be  bound  by  the  judgment  in  a 
writ  of  parddon* 

5  39«  A  joint-tenant  may,  thereforei  file  a  bill  in 
the  Court  of  Chancery,  praying  for  a  parddon  of  die 
eftate ;  in  which  cafe,  the  court  will  iffue  a  ccnmniifioa 
to  certain  perfons  for  that  purpofe,  who  proceed  to 
divide  the  eftate  without  a  jury^  and  make  their  return 
to  the  court ;  and,  if  not  objeded  to  by  any  of  the 
pardes,  the  court  will  make  a  decree  to  confirm  fuch 
partition :  and  fuch  bill  is  now  held  to  be  a  matter 
of  right,  and  each  party  muft  be  at  equal  ezpence, 
though  their  interefts  be  ever  fo  unequal. 

§  40,  Lord  Hardwicke  has  faid,  that  where  a  bill  is 
brought  in  the  Court  of  Chancery,  to  have  a  pardtioif 
between  two  joint-tenants,  or  tenants  in  common,  the 
plainti£f  muft  fhew  a  title  to  himfelf  in  a  moiety,  and 
not  allege  generally,  that  be  is  in  poflellion  of  a  moiety^ 

»l4 


Imd  this  is  ftri&er  than  a  partition  at  law,  where  feifia 
is  fufficient.  In  Chancery,  the  reafon  is,  becaufe  con- 
veyances are  direded,  and  not  a  partition  only ;  which 
vaaks%  it  difcretionary  whether^  where  a  plaintiff  has  a 
legal  title,  they  will  grant  a  partition  or  not:  and, 
where  there  are  fufpicious  drcumitances  in  the  plain- 
tiff's  title,  the  court  will  leave  him  to  law« 

§  41.  An  agreement  by  the  hufbands  of  two  joint-   Agreement 
tenants  to  make  a  partition,  and  a  partition  made  under  Pa^^^on. 
fuch  agreement,  will  not  bind  the  inheritance  of  the 
wive$4 

^  S  41.  Mary  and  Sufan  Jackfofi^  being  joiflt-tenants  ^''?^f  ^  ^- 
in  fee  of  certain  copyhold  lands,  Mary  intermarried  i  Atk.  541% 
with  Ingram^  and  Sufan  with  Little.  The  hufbands, 
by  a  inutual  agreement,  made  a  partition  of  the  pre« 
mifes  between  themfelves  and  the  heirs  of  Mary  and 
Sufariy  by  which  each  of  them  agreed  to  take  one  pait 
thereof,  which  each  of  them  did,  and  entered  int6 
''poffeflion ;  and  Sufan  held  a  (hare  of  the  premifes  fo 
divided  by  virtue  of  fuch  partition,  and  Mary  enjoyed 
her  part  till  her  death  ;  and,  Mary's  fhare  being  at  the 
time  of  the  partidon  fomewhat  larger  than  Sufan\  in 
confideratloii  thereof,  Mary  paid  the  taxes  charged 
upon  both. 

The  bill  was  brought  by  the  heif  of  Mary  to  con*^ 
firm  the  diviiion,  and  that  the  defendant  Stifan  might 
be  reftrained  from  proceeding  at  law  againft  the  plain*^ 

tiff,  to  compel  a  new  partidon  thereof^ 

i 

! 

M  m  4  Lord  ^ 


Lord  Hardwicke  ^d,  that  where  there  had  been  a 
long  pofleifion  under  an  agreement  for  owelty  of  par* 
tition,  the  court  was  ftrongly  inclined  to  quiet  the  en^ 
jojment  of  fuch  eftates,  and  he  was  at  firft  of  optnion 
to  eftablilh  the  agreement.  But  it  appeared  that  it  was 
only  an  agreement  between  the  hufbands,  which  could 
by  no  means  bind  the  inheritance  of  the  two  wives ;  for 
the  argument  of  long  enjoyment,  was  of  no  force,  uxileis 
it  had  been  originally  the  agreement  of  the  wives. 

His  Lordihip  further  obferved,  that  if  a  joint*tenant 

upon  a  partition  thinks  proper  to  accept  of  a  contin^ 

gent  uncertain  advantage,  where  one  moiety  of  the 

Vide  Tit  19    ijm4  19  of  fuperior  value  to  the  other,  it  will  not  vacate 

mad  20« 

the  agreement. 

jCo««.i«5-       5  43.  Sir  William  Biackjlom  fays,  if  two  joint-te, 
314.  *      *     Hants  agree  to  part  their  lands  and  hold  them  in  fi^e» 

ralty,  they  are  no  longer  joint-tenants ;  for  they  have 
now  no  joint  intereft  in  the  whole,  but  only  a  feveral 
intereft  refpe£tively  in  the  feveral  parts :  and,  for  that 
realbn  alTo,  the  right  of  furvivorihip  is  by  fuch  lepa^ 
Ante.  ration  dcftroyed.     It  fliould,  however^  be  obferved, 

that  fuch  an  agreement  would  only  operate  in  equity^ 
until  an  a£tual  partition  was  made  in  purfuapce  of  it^ 
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TITLE  XJX, 


COPARCENARY, 


§  I,  Hoiu  this  Efiaie  artfei, 
3,  Properties  if  Coparceners, 

6.  They  have  feveral  Freeholds, 

7.  The  PoOejJion  of  one  is  thai 

6f  Ae  other. 
|0.  Subjed  to  Curtefyatid Dower. 


11.  How  Sffohai, 

12.  Vohmtary  Partithnm 
19.  Peuiiiion  by  Writ. 
24.  Partition  in  Equity. 
31.  Incidents  after  ParA6m^ 


Section.  1. 

AN  eflate  in  coparcenary  arifes^  where  a  perfottt  HowdiSi 
feifed  of  an  eftate  of  inheritance,  dies,  leaving 
only  daughters,  fifters,  aunts,  or  odier  feiflaile  heirs^  j^^  ^^'^ 
jn  which  cafe,  the  eftate  defcends  to  fuch  daii|^tters> 
lifters,  ^c.  jointly ;  and  they  are  called  Coffgranersp 
and  are  faid  to  hold  in  coparcenary,  and  to  make  tait 
pne  heir  to  their  anceftor. 


S  a*  An  eftate  in  coparcenary,  alio,  fieqaendy  aiifet 
in  confequence  of  cuftomary  defcents  to  all  die  chil« 
dren ;  in  which  cafe,  they  are  coparceners :  and  from 
which,  Littktm  lays,  diat  coparceners  may  be  either 
t>y  conunon  law,  or  by  coftonL 

S  3«  The  properties  of  coparceners  are,  in  fiime  m-  Praperticsef 
|pe£U^  lik*  thofe  of  joinMcnantt  have  the  Copsrcenm. 

fame 


jjS  Title  tit.    CapofcetiMy.    S  3— ^* 

i  loft.  163  L  fame  unities  of  intereft,  title,  and  pofleflion.    As  thef 
164^.  169  tf.    j^^^  i^^j  ^^^  ^^^  jlj^y  l^^g  ^j^g  entire  freehold  in  the 

land,  in  refpeft  of  a  ftranger^s  precipe. 

5  4«  In  many  other  points,  coparceners  difier  niat&» 
tially  from  joint-tenants. 

Coparceners  always  claim  by  defcent,  whereas  joint* 
/.  254.  tenants  always  claim  by  purchafe :  for  Littleton  fays,  if 

fillers  purchafe  lands  or  tenements^   they  are  joint* 

'  tenants  thereof,  and  not  coparceners.    And  hence  it 

iCoffiin.i88.   likewife  follows,  that  no  lands  can  be  held  in  coptf- 

cenary,  but  eftates  of  inheritance,  which  are  of  a  de- 
fcendible  nature ;  whereas,  not  only  eftates  in  fee  and 
in  tail,  but  for  life  Or  ytars,  fhay  be  held  in  joinc« 

tenancy. 

» 

I  Inii.  164a.       S  5*  *I^cfc  ^  1^0  unity  of  time  nectflary  to  an  eftate 

in  coparcenary :  for,  if  a  man  hath  two  daughters,  to 
whom  hife  eftate  defcdnds  in  coparcenary,  and  one  diet 
before  the  other,  the  furviving  daughter,  or,  when  both 
are  dead,  their  two  hdrs,  are  ftill  coparceners;  the 
eftates  vefting  in  each  of  them  at  different  times,  though 
it  be  the  fame  quantity  of  intereft,  and  held  by  the 
fame  title* 

I'Kcy  W  §  6.  Coparceners,  thoUgh  they  have  an  unity,  have 

fevcral  Free-  ,  /•      ^  «   -    ^ « 

holfls.  not  an  entu-ety  of  mtereft ;  for,  between  themieWcs^ 

1  Inft.  164^.  ^^  many  purpofes  they  have,  in  judgment  of  law,  fo- 
IConiffl.188.  veral  freeholds :  and  Sir  fFilliam  Blackfione  hys^  they 

are  properly  enthlfli  each  to  the  whole  of  a  diftin£t 

moiety. 


fiile  XIX.     Coparcenary.     §  6—9.  j[3 j 

moiety,  and,  of  courfe,  there  is  no  Jus  accrefcendi  or 
furvivorfliip  between  them ;  for  each  part  de&ends 
feverally  to  their  refpeftive  heirs,  though  the  unity  of 
pofleffion  continues. 

§  7.  The  poffeffion  of  one  coparcener  is  the  poffet   The  PoHc& 
iion  of  the  other ;  and  the  entry  of  one  coparcener,   that  of  the 
generally,  Ihall  be  accounted  in  law  the  entry  of  them   °^^'^''- 
both }  and  no  divefting  of  the  moiety  of  the  fifter.    '  ^"^' Jl*|  ** 
But,  where  one  coparcener  enters  fpecially,  claiming 
the  whole  land,  and  taking  the  whole  profits,  (he  gains 
one  moiety,  namely  that  of  her  fifter,  by  absrtement ; 
and  yet  her  dying  feifed  fhall  not  take  away  the  entry 
of  her  fifter.     But,  in  a  note  to  this  pafTage,  taken 
from  Lord  NottinghanCs  manufcripts,  it  is  faid  j  ^^  The 
"  contrary  is  held,  that  one  coparcener  cannot  be  diir 
^^  feifed,  without  aftual  oufter;  and  claim  fhall  not 
f  alter  the  poffeffion."      And  the  cafe  of  Small  y. 
Dale^  Hob.  iao«  which  will  be  ftated  in  Title  29. 
is  cited. 

5  8.  If  one  coparcener  enters,  claiming  the  whole,  jdem.aaj 
and  makes  a  feoffment  in  fee,  and  takes  back  an  eftate  373  ^f 
to  her  and  her  heirs,  and  hath  iffue,  and  dies  feifed, 
this  defcent  fhall  take  away  the  entry  of  the  other  fifter : 
becaufe,  by  the  feoffment,  the  prigrity  of  the  copar- 
cenary was  deftroyed.  But,  where  both  coparceners 
enter,  the  taking  of  the  whole  profits,  or  any  claim  mad; 
l}y  th?  pne^  cawot  put  the  other  out  of  poffeffion. 

§  9,  In  a  writ  of  error  from  the  Court  of  King's  p^Twporl  f g 
B^ngl),  the  c^?  was,  that  Maurice  Tyrrell^  being  a  '^IJV'^li 


|4Q  ^^  XIX.    Coparcenarjf    5  9. 

Roman  cathdic,  died  feifed  of  certain  lands,  leaving 
two  fobs,  Richard  and  JofMs.  By  the  Jrijb  ftatute> 
2  Anne^  eftares  in  fee-(imple,  or  fee-tail,  belongmg  to 
Roman  catholics,  defcended  in  gavelkind ;  but,  on  the 
death  of  Maurice j  his  eldeft  fon  Richard  entered  alone, 
and  held  the  £une  until  his  death,  for  62  years,  and, 
in  the  meantime,  fettled  the  lame  by  fine  and  recovery, 
to  ^rfiich  James  his  brother  was  privy.  On  the  death 
of  Richard^  in  1766,  leaving  two  daughters,  Jamet 
the  leflbr  of  the  plaintiff,  brought  an  ejeftment  againfl; 
his  two  nieces,  for  two»thirds  of  die  moiety  of  the 
lands,  whereof  his  brodier  died  feifed,  as  coheir  in 
gavelkind  with  his  brother.  He  then  brought  an  ejeft^ 
ment  againft  the  widow  of  Richard  for  the  other  third 
of  the  moiety,  which  ihe  claimed  as  ))er  dower,  an4 
mlfo  under  the  fettlement 

On  the  trial,  the  judge  direded  the  jury  to  6nd  x 
-verdift  for  the  plaintiff;  upon  which  a  bill  of .ezoqitioiu 
was  tendered,  fetting  out  in  fubftance  this  cafe,  vrfiieh 
was  returned  into  the  King'^  Bench  in  Ireland^  and 
thereupon  the  court  gave  judgment  for  the  defendant^ 
A  vnit  of  error  was  then  brought  in  the  King's  Bench 
at  Wejimnjler^  and  it  was  ai^ed  for  the  defendant 
that  62  years  fole  poffeffion  and  the  fine  were  a  bar  ta 
this  acHon  by  common  law :  that  this  viras  a  qudUon 
not  between  joint-tenants,  or  tenants  in  common,  but 
tenants  in  gavelkind,  who  were  coparceners :  tfuit  die 
trur  ftate  of  the  cafe  was  this,  i.  If  both  enter,  tfaeie 
muft  be  an  a&ual  oufler,  to  make  a  diffeifin ;  s.  If 
one  enters  generally,  and  takes  the  profits,  diis  is  no 
diffeifm }   3,  If  one  enters  fpecially^  as  in  the  prefent 

cafe. 
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caie,  dalming  right  to  the  whde,  and  taldng  the  whole 
profitSy  this  is  a  diffeifin ;  but  after  her  death,  the  fifter 
may  enter,  unlefs  barred  by  the  ftatute  of  limitations ; 
4,  If,  after  a  fpecial  entry^  one  by  feoffment  or  fine  de^ 
flroys  the  coparcenary^  and  takes  back  an  eftate  in  fee 
and  dies,  the  entry  of  the  fifter  is  barred.  Here,  Richard 
entered  alone  in  1704,  took  the  whole  profits^  fettled      * 
the  eftate  in  1727,  with  the  privity  of  James,  levied  a 
fine,  and  died  after  62  years  polTef&on.     The  entry  of". 
James  is  therefore  clearly  barred,  and  he  cannot  main- 
tain an  eje£tment.     The  court  faid,  that  the  ftatute 
at  Jnne  made  the  lands  of  Roman  catholics  defcend  in 
gavelkind ;   that  was  its  whole  eScSt :   and  then  th« 
adverfe  pofle^on  of  one  gavelkind  tenant  would  not 
operate  as  the  poffeflion  of  both.    That  was  a  qualified 
rule ;  and,  in  the  prefent  cafe,  the  ads  of  ownerfhip,   Coppjnger  t. 
fine,  is^e.  made  aH  aduai  oufter,  the  ftatiitc  of  limi-  lafhi'T^t-ao* 
tations  operated  as  an  eztinguiihment  of  the  remedy 
of  the  one,  and  not  as  giving  the  eflate  to  the  other. 

$10^  Curtefy  and  dower  are  incident  to  efUtes  hdd  Subjea  ta 
in  coparcenary  j  for  there  no  furvivorfeip  takes  pfiice,  Dowery  ^ 
as  each  fhare  defcends  to  the  heirs  of  the  refpeftive 
parcener.  But,  in  fuch  cafe,  dower  can  only  be  affigned 
in  common ;  for  the  widow  cannot  have  it  in.a  different 
manner  from  her  Jhufband. 

$  II.  Eflates  in  coparcenary  may  be  diffolved  by  HowdiC* 
partition,  which  difunites  the  poffefEon }  by  the  alien- 
ation of  one  coparcener,  vriiich  difunites  the  title,  and 
may  difunite  the  istereft ; .  a&d^  by  the  whole  at  laft^ 

defcending 


I 
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defcending  to  and  vefting  in  one  fingle  perfon,  which 
brings  it  to  an  eftate  in  feveralty. 


partition. 
Lit.  £•  243. 


Voluntary  $  12.  Partitions  are  either  voluntary  or  compulfory. 

Littleton  mentions  four  forts  of  voluntary  partitions : — 
The  firft  is,  when  coparceners  agree  to  make  partition, 
and  do  make  partition,  of  the  tenements,  and  that  each 
(hall  have  a  particular  part. 

if  Inft.  166  €'       S  13*  L^^^  ^^^^  obferves  upon  this  lefUon,  that  if 

coparceners  make  partition  at  full  age,  and  unmarried, 
and  of  fane  memory,  of  lands  in  fee-fimple,  it  is  good 
and  firm  for  ever,  albeit  the  values  be  unequal ;  but, 
if  it  be  of  lands  entailed,  or  if  any  of  the  parceners  be 
of  nonfane  memory,  it  (hall  bind  the  parties  themfelves, 
but  not  their  iifues,  unlefs  it  be  equal  \  or,  if  any  be 
covert,  it  ihall  bind  the  hufband,  but  not  the  wife  or 
her  heirs ;  or,  if  any  be  within  age,  it  (hall  not  bind 
the  infant. 

Lit.  £  244.  S  '  4*  The  fccond  mode  of  partition  is,  where  the 

coparceners  agree  to  choofe  fome  friend  to  divide  the 
lands;  and,  in  that  cafe,  the  eldeft  daughter  ihall 
chufe  firil,  and  the  other  daughters  according  to  their 
feniority. 


K^  1 245.  §15-  The  part  which  the  eldeft  takes  by  virtue  or 

her  priority  of  age,  is  called  enitia  pars.  It  is  a  refpeft 
paid  to  age,  and  merely  honorary,  for  it  does  not  de<- 
foend  to  her  iiTue,  but  the  next  eldeft  fifter  fliall  have 
it ;  whereas^  all  thofe  privil^ges^vrhich  the  law  £^ves  td 
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i]ie  eldefl:  iifter,  that  are  beneficial  to  her,  deOcend  to 
her  iflue,  and  evem  to  her  affigoee* 

5  16.  The  third  mode  of  partition  is,  where  the   Idem, 
eldeft  makes  the  divifion  of  the  lands ;  in  which  .cafe 
flie  Ihall  choofe  laft :  for.  Lord  Coke  fays,  the  rule  pf 
law  is,  cujus  eft  divi/ipy  alferius  eft  eleHtQ^  for  avoiding 
oi  partiality. 

$  17.  The  fourth  mode  of  partition  is,  to  hav.e  the   Lit.  f.  24^. 
Jands  divided,  and  then  the  fifters  to  draw  lots  for 
their  (hares ;    and.  Lord  Coke  obferves,  thajt,  in  this 
kind    of    partition,     coparceners    fortunam   faciunf 

judicm* 

5  1.8.  Lord  Ci^ke  alfo  obferves,  that  there  are  other    i  Inft«  i^7.f/ 
partitions  in  deed,  befide  thofe  here  mentioned :  for 
a  partition  between  two  coparceners,  that  the  one  fhall 
have  and  occupy  the  land  from  Eafter  until  the  firft  of 
jiuguft  in  feveralty,  and  the  other  ihall  have  and  ocr 
.cupy  the  land  from  the  firft  oiAuguft  till  Eafter ^  yearly 
t9  them  and  their  heirs^  is  a  good  partition:     Ajifo,  if 
two  copiarceners  have  two  manors  by  defcent,  and  tlhpy 
make  partition,  that  the  one  (hall  have  the  one  manor 
for  one  year,  and  the  other,  the  other  manor  for  that 
year,  and  fo  altemis  vicibus  to  them  and  their  heir^^ 
/this  is  a  good  partition.    The  fame  law  is,  if  a  partitiioqi 
he  made  for  two  .or  jnore  years,  and  each  coparcener 
has  an  eftate  of  inheritance  and  np  chattel,  albeit  either 
f>f  them  a^erms  vicibm  has  the  ppcupatipn,  but  for  % 
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Partitioii  by        ^  t^  Where  coparcenefB  canaot  agree  upon  any 

of  the  precedmg  modes  of  pardtion^  any  one  or  more 
948.     ^j  ^^^  ^^^y^  ^  ^^  common  law,  bring  a  wtit  of 

partition  againft  the  others;  and  when  judgment  is 
given  upon  this  writ^  it  is,  that  partition  ihali  be  mad^ 
between  the  parties,  and  that  the  (heriff  in  his  proper 
perfon  fhall  go  to  the  lands  and  tenements,  and  by  the 
oaths  of  twehe  lawful  men  of  his  bailiwick,  fhall  make 
partition  between  the  parties ;  and  that  one  part  of  the 
lands  fhall  be  afligned  to  the  plaintiff,  and  another  part 
to  another^  ^^  not  making  menti<)n  in  the  judgment 
of  the  elder  fifler  more  than  of  the  younger. 

« 

1  lift.  169  «•        S  ^o.  When  the  inquifition  is  returned,  upon  motion 

made  to  the  court,  the  fecond  judgment  is  given  in  this 
manner :  Ideo  confideratum  efi  per  curiam^  qmd  fartith 
jirma  efjiabilis  in  perpctuum  feneatun 

Vide  Tit.  18.       S  ^ '  *  The  proceedings  under  a  writ  of  partitioii  a» 
Ch.  1.  f.a8.     fomewhat  altered  by  the  flatutes   31  Hen.  8.  c,  i.^ 

and  32  Hen.  8.  c.  32.  and  flill  more  by  the  flatutc 
8  and  9  Wilh  3«  c«  i8«  which  fisicilitates  partitions  con« 
fiderably* 

i  Inft.  17c  S  5t2.  At  common  law,  the  writ  of  partition  by  for 

•*"**'•         one  coparcener,  tenant  of  the  freehold,  againft  the 

other,  and  againft  the  alienee  of  fuch  coparcener :  but 
it  lay  not  for  the  alienee,  nor  for  the  tenant  by  the 
curtefy.  And,  if  one  coparcener  had  made  a  leafe 
for  life,  fhe  could  not  afterwards  bring  a  writ  of  par* 
tition,  during  the  continuance  of  that  eftate. 

3  S^Z'U 
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§  23.  If  there  are  three  coparceners,  and  the  eldeft  I'lift.  175  a. 
purehafes  the  part  of  the  youngeft,  yet  ihe  (hall  have  a 
writ  of  partition  at  common  law  againft  the  middle 
fifter  J  for,  though  fhe  has  one  part  by  purchafe,  yet  this 
does  not  ftrip  her  of  the  charafter  of  a  coparcener. 
So  it  is  in  a  ftronger  cafe,  if  there  be  three  coparceners, 
and  the  eldeft  takes  hufband,  and  the  hufband  pur- 
chafes  the  fhare  of  the  youngeft,  the  hufband  is  a 
flranger,  and  no  coparcener  ;  yet  he  and  his  wife  fhall 
have  a  writ  of  partition  againfl  the  middle  fifler  at  the 
common  law,  becaufe  he  is  feifed  of  one  part  in  right 
of  his  wife,  who  is  a  parcener. 

§  24.  A  tenant  by  the  curtefy  ihall  have  a  writ  of  i  Tnft.  175  «, 
partition  upon  the  flatute  32  Hen.  8.  for,  although  he 
is  neither  joint-tenant,  nor  tenant  in  common,  (for 
that  a  pracipe  lieth  againfl  the  parcener  and  tenant 
by  the  curtefy),  yet  he  is  in  equal  mifchief  as  another 
tenant  for  life. 

§  25.  It  has  been  ilated  in  Title  i.  that,  where  the 
demefnes  are  fevered  from  the  manor,  this  deflroys 
the  manor.  But,  if  there  be  two  coparceners  of  a  6Rcp.  64*, 
manor,'  and,  on  a  partition,  the  demefnes  are  allotted 
to  one  and  the  fervices  to  the  other ;  in  that  cafe, 
although  there  is  an  abfolute  feverance,  yet,  if  one 
dies  without  iflue,  and  the  demefnes  -defcend  to  her 
who  hath  the  fervices,  the  manor  is  revived  ;  be- 
caufe, on  the  partition,  they  were  in  by  ad  of  law, 
the  demefnes  and  fervices  were  again  united  by  ad 
of  law. 

Vol.  n.  N  n  S  -6.  If 
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Lit.  [.2st,         §  26.  If  two  houfes  defcend  to  two  coparceners^ 

•ne  worth  20  s.  per  annum^  and  the  other  oidy  wortb 
iox.9  each  coparcener,  upon  a  partition,  (hall  ha^e 
a  houfe.  But  (he  that  has  the  houfe  worth  «##• 
fliall  pay  to  the  other  and  her  heirs  5  s.  per  anrnm^ 
that  the  partition  may  be  equal ;  and  diftrels  may 
be  of  common  right,  into  whole  hands  focver  the 
houfe  comes. 

$  ay.  This  kind  of  rent  is  called  a  rent  for  owelty 

^  equality  of  partition^  and  might  formerly  have  been 

f  Inft.  169  k    granted  without  deed.   And,  where  a  rent  of  this  kind 

is  granted  generally,  it  ftall  ifiue  out  of  the  grantor's 
(hare,  and  ihaH  go  in  coparcenary, 

I  Infir.  164  >•       S  ^^*  There  are  fome  things  which  cannot  be  di* 
^  i^*  Tided  between  coparceners :   fuch  as  eftovers  zsppea* 

dant  to  a  freehold,  or  common  without  (lint ;  becaufe 
a  partition  of  them  would  enlarge  the  original  grant 
beyond  the  intention  of  the  grantor.  But  the  man- 
ner of  enjoying  them  among  coparceners  was  ufually 
thus  :— -They  were  allotted  to  the  eldeft ;  and  the 
others  had  an  allowance  out  of  the  reft  of  the  in- 
heritance. But,  where  nothing  elfe  defcended,  dien  it 
was  agreed,  that  each  (hould  have  them  £3r  a  oertam 
time.^ 


2  Roll.  Ab.  S  29.   It  is  faid  in  RolVs  Abridgment:^  that  if  co- 

dRcp.  64^.    parceners  of  a  manor  make  partition,  each  of  them 
I  Bac.  Ab.      jjjjjj  j^j^yg  ^  feveral  manor  and  court  baron.    But  dii& 

muft  be  underilood  of  a  partition  before  the  (httute 


Titk  XlX.    Copateenirf.    $  ftp— 31.  547 

qma  empiores ;  for,  though  that  (bitute  sdUows  of  a  cre» 
nation  of  rent  for  owelty  of  pardtion,  yet  it  will  never 
allow  the  ereftioa  of  a  new  manor,  by  partitioQ  made 
of  an  old  manor ;  fince  fuch  partitions  may  be  equal, 
without  a  new  creadon. 

§  30.  Partitions  are  now  ufually  made  by  means  of  Partitioa  ia 

a  bill  in  Cliancery,  in  the  fame  mannet  as  |)aitidb&t  ^<l"^^r* 

between  joint^tenants.     And  it  is  faid  in  a  modem  vide  Tit.  i9. 

cafe,  that  it  was  probably  in  confequence  of  the  ftatute  ^  y  ^:  f'    • 

31  Hen.  8.  c.  u  that  the  Court  of  Chancery  aflumed  225. 
this  jurifdi&ion. 

S  31.  Though  the  law  gives  every  parcener  a  power  Jncidentt 
to  fever  her  own  moiety,  and  to  carry  it  to  the  family  ^f^^^  ^*'^' 
into  which  ihe  marries;  yet,  fince  the  partition  is  £in(ti7#i, 
compulfory,  the  law  will  not  put  coparceners  in  a  worfe 
condition  after  partition^  than  if  they  had  enjoyed  their 
fhares  without  partition.  And,  therefore^  on  a  fuit 
conunenced  for  any  part,  or  on  evi£Hon  of  any  part, 
after  partition,  they  fhall  have  like  remedy,  as  if  they 
had  enjoyed  in  common ;  in  which  cafe,  if  a  fuit  had 
been  commenced,  both  parties  muft  have  been  im- 
pleaded; and,  on  the  recovery,  there  had  been  an 
equal  lofs  to  both*  Therefore,  after  partition,  there 
is  a  warranty  annexed  to  each  part ;  fo  that  if  either 
be  impleaded,  ihe  may  vouch  her  fifter,  and,  if  ihe 
lofes,  fhe  may  recover  one  moiety  of  her  lofs  in  value 
againfl  the  other  filter.  For  there  is  a  condition  an* 
nexed  to  the  partition,  that,  if  either  the  whole  of  any 
one  fliare,  or  an  eftate  for  life  or  in  tail,  be  thereout  ' 

N  n  2  evidcd. 


I 
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eridady  by  entry  iinthout  adion,  the  party  fo  evided 
may.  enter  on  her  filter's  moiety,  and  aiToid  the  partition 
of  an  undivided  moiety  of  what  is  left. 

$  3d.  In  confequence  of  this  principle,  it  is  a  rule, 
that  where  a  perfon  is  defirous  of  felling  an  eftate  de« 
rived  through  a  partition,  he  muft  not  only  (hew  his 
<nm  title,  but  alfo  the  title  of  the  other  partitioners. 
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TITLE  XX. 


TENANCY    IN    COMMON. 


§  I.  DefiripHom  cf. 
'3.  How  created. 
9.  Incidents  to  tins  Eflate, 
1 1 .  The  Po/fiffion  of  one  is  that 
of  the  other. 


J  8.  SuljeSto  Curttfy^ 

20.  Arid  to  Dower. 

2 1  •  Ho*tu  dlffohoed. 

22.  Partition  at  Law. 

24.  Partition  in  Eqidty, 


Se&ion  i. 


A  TENANCY  in  common  is  where  two  or  more  Defcription 

perfons  hold  lands  or  tenements  in  fee-fhnple,   ^  * 
fee-tail,  or  for  term  of  life  or  years,  by  feveral  titles,      * '  *  *^* 
and  not  by  a  joint  title,  and  occupy  lands  in  common ; 
from  which  circumftance  they  are  called  tenants  in 
common^ 

5  2.  The  only  muty  required  between  tenants  in  aComm.191 
common  is  that  of  pofleilion :  for  one  tenant  in  com- 
mon  may  hold  his  part  in  fee-fimple,  the  other  io^ 
tail  or  for  life ;  fo  that  there  is  no  unity  of  intereft. 
One  may  hold  by  defcent,  the  other  by  purchafe ;  or 
the  one  by  putchafe  from  one  perfon,  and  the  other 
by  purchafe  from  another ;  fo  that  there  is  no  unity  of 
title.  One's  eftate  may  have  beeii  veiled  fifty  .years, 
the  other  but  yefterday ;  fo  that  there  is  no  unity  of 
time* 

N  n  3  S  3*  '^  tenancy 
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How  created.       S  3*  ^  iwzncj  in  common  may  be  created  by  tbp 

deftru^on  of  an  eftate  in  joint-tenancy  or  coparcenary* 

C  %9U  Thus,  Littletim  fays»  if  a  man  enfeoffs  two  jdnt-tenanta 

In  fee,  and  one  of  them  enfeoffs  a  ftranger  of  his  fhare, 
now  the  alienee  and  the  other  joint-tenant  are  tenants 
in  common ;  becaufe  they  are  in  by  different  titles :  for 
the  alienee  comes  to  the  moiety  by  the  feoffment  of  one 
of  the  joint-tenants,  and  the  other  joint-tenant  hath  the 
other  moiety  by  force  of  the  firft  feofimeiit  made  to  him 
and  his  companion* 


f«  S^*  S  4«  So,  if  two  perfons  have  an  effat^  in  coparcenary, 
and  one  of  them  aliens  his  fliare  to  a  ftranger,  the 
alienee  and  the  other  coparcener  become  tenants  iii 
common* 


5  5.  It  has  been  ftated  m  Title  18.  that  wh^  landa 
are  given  to  two  men  and  the  heirs  of  thdr  bodies,  they 
have  a  joint  eftate  for  their  lives,  and  feveral  inherit 

t  Inft.  i8f  a.  ances :  fo  that  they  are  joint-tenants  for  lifej  and  tenasta 

\^  ^*  in  common  of  the  inheritance  in  tail. 


S  6.  If  lands  be  given  to  the  king  and  9  fubjeA,  to^ 
^old  tfy  them  and  their  heirs,  as  they  cannot  be  jomt* 
tenants,  they  are  tenants  in  conmsnL  So,  likcwife,  if 
diere  are  two  joint-tenants,  and  the  crown  defcends  of| 
one  of  them,  they  become  tenants  in 


«*)<n  .i  •)! 


I  loft.  1904.       S  7r  ^^^  ^^^^  ^V^  ^^  ^  lan^  be  ghfoi  to  Jitfl| 

Biibop  of  Norwich  and  his  fuceeflbrs,  and  to,  Jelm 
Overally  Doftor  of  Divinity,  and  his  heirs,  l>«o^ 

one 
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one  and  the  lame  perfon,  he  is  tenant  in  common 
with  himfelK 

5  8.  A  tenanqr  m  common  may  alfo  be  created  by 
exprefs  limitation  in  a  deed.  Thus,  Littleton  fays,  if  f.  298. 
lands  be  given  to  two  perfons,  to  have  and  to  hold 
/cilicetj  the  one  moiety  to  one  and  his  hein,  and  the 
other  moiety  to  the  other  luid  his  heirs,  they  are  tenants 
in  common.  And  Lord  Coke^  in  his  comment  on  this 
fedion  fays,  *^  And  the  reafon.  is,  becaufe  they  have 
^'  feveral  freeholds,  and  an  occupation  pr$  indivif$/* 

§  Q.  Tenancies  in  common  defcend  to  the  heirs  of  Incideatt  to 
each  of  the  tenants,  becaufe  they  have  feveral  freeholds,  ^* 

and  not  an  entirety  of  interefts  like  joint-tenants :  and, 
therefore,  there  is  no  forvivorlhip  between  them. 

§10.  Tenants  in  common  zxt  fubje A  to  reciprocd 
a£Uons  of  wafte  againft  each  other,  by  the  ftatute  of 
Wejhmnjler  a.  c.  %2.  and,  by  the  ftatute  j^Ann.  c.  16.  1  Inft«  jop^^ 
%  27.  a£Uons  of  account  may  be  maintained  by  one 
tenant  in  common,  his  executors  and  adminiftrators, 
againft  the  other,  as  bailiff,  for  receiving  more  than 
comes  to  his  (hare  and  proportion;  and  againft  the 
(executors  or  adminiftrators  of  fuch  tenant  in  common. 

$11^  The  poffeifion  and  feifm  of  one  tenant  in  com^  The  Pofer- 

mon,  is  the  poffeifion  and  feifm  of  the  other ;  becaufe  [^''^^af  °"flic 

fuch  poffeifion  is  not  adverfe  to  the  right  of  his  com-  other. 

panion,  but  in  fupport  of  their  common  title ;  and  Lord  ^ti>^!|ng^* 

>v  f     r  Penhngton, 

Coke  uiyt,  that,  although  one  tenant  m  common  take   Infra. 
tbs  whole  profits,  this  does  not  deveft  the  poffeifion  of  q^^'^^* 

Nn4  his  641. 
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his  companion.     But,  if  one  tenant  in  common  drives 
^  the  cattle  of  his  companion  oflF  the  land,  or  prevents 

him  from  entering  upon,  and  occupying  the  land,  this 
wiM  devefl  the  pofTei&on,  fo  as  to  entitle  the  companion 
to  bring  an  ejedment. 

t 

Sma^M  T.  §  12.  Lord  Hobart  reports  it  to  have  been  laid  down 

li  b*  12         in  the  Court  of  Common  Pleas,  in  1 2  Jac.  that  the  entry 

of  one  tenant  in  common  might  be  in  three  manners  ; 
cither  in  the  name  of  herfelf  or  her  fellow,  or  generally, 
which  (hall  always  be  taken  according  to  right,  as 
being  under  conftruftion  of  law,  and,  therefore,  were 
conftrued  lawful;  or,  laftly,  entry  claiming  all  ex- 
pre&ly,  which  cannot  difpoffefs  her  fellow:  for  her 
pofleflion  is  over  all  lawful,  as  well  before  as  after  fuch 
claim  \  fo  that  there  is  no  poifeffion  altered  by  fuch 
claim ;  and  then  a  fole  claim  without  more,  can  never 
change  the  pofleflion;  and,  without  a  change  of  pof- 
feflion,  it  remains  as  before.  And,  therefore,  a  co- 
I  ?tilk.  392.     parcener,  a  joint-tenant,  or  a  tenant  in  common,  can 

never  be  difleifed  by  his  fellow,  but  by  an  a&ual 
oufl.er. 


2 423. 


Fairclaimv.          §  13,  One  tenant  in  common  received  all  the  rents 
5  Burr. 2604.   ^^^  ^^  years;  and,  in  an  ejeftment  brought  by  the 

other  tenant  in  common,  for  the  recovery  of  his  moiety, 
the  queftion  was,  whether  this  pofleflion  of  26  years 
amounted  to  an  expulfion  of  the  companion,  fo  as  tx> 
devefl:  his  efliate  ?  It  was  faid,  that  tenants  in  common, 
as  well  as  joint-tenants  and  coparceners,  have  a  joint 
pofleflion,  and  the  pofleflion  of  one  is  the  pofieffion  cS 
both  i  tliat  th^  pprcepdon  of  prcrfits  does  not  amount 

to 
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to  an  expulfion.  One  tenant  in  common  may,  indeed, 
difleife  another ;  but  then  it  muft  be  done  by  an  aftual 
diflfeiiin,  and  not  bjr  a  bare  perception  of  the  profits 
only. 

The  court  were  of  opinion,  that  there  was  no  adverfe 
pofTeilion,  no  keeping  the  plaintiff  out  of  poffeflion. 
One  tenant  in  common  had  received  the  rent,  and  not 
accounted  for  it  to  the  other,  but  there  was  no  expul- 
fion,  no  oufter. 

§  14.  Notwithftanding  the  doctrine  eftabliflied  in 
the  preceding  cafe,  it  has  fince  been  determined,  that 
.36  years  fole  and.  uninterrupted  poffeffion  by  one 
tenant  in  common,  without  any  account  ot.  demand 
made,  or  claim  fet  up  by  his  companion,  was  a  fuiE- 
cient  ground  for  a  jury  to  prefume  an  adujal  oufter  of 
the  co-tenant, 

'     S  15.  Upon  a  rule  to  fhcw  caufe  why  a  new  trial  Doe  v.  Proffer, 

mould  not  be  granted.  Lord  Mansfield  reported,  that, 

from  the  year  1734,  one  tenant  in  bommon  had  been 

in  the  fole  poffeflion  of  the  lands,  without  any  claim  or 

demand  by  any  perfon  or  perfons  claiming  under  the 

.other  tenant  in  common,  that  no  aSuaL  oufter  was 

proved :  but,  upon  the  circumftances,  his  I/)rdihip  had 

left  it  to  the  jury  to  fay,  whether  there  was  not  fnfficient 

evidence  before  them  to  prefume  an  aftual  oilfter ;  and, 

fuppofing,  there  was  an  adual  oufter,  in  that  cafe,  the 

leflbrs  of  the  plaintiff  were  barred.    The  jury  found, 

.that  there  was  fuffident  eridence  to  prefume  an  a^ual 

oufter,  ' 

After 


m 
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After  the  cafe  had  been  argued.  Lord  MamfieUbSAt 
^  b  18  very  tme,  that  I  told  the  jury,  they  were  war^ 
^  ranted  by  the  fength  of  time,  in  this  cafe,  to  pre- 
fume  an  adverfe  pofleffion  and  oufter,  by  one  of  the 
tenants  in  common,  of  his  companion ;  and  I  am 
''  ftiU  of  the  fame  opinion.  Some  ambiguity  feems  to 
^'  have  arifen  from  the  term  a£lu$lwjlcr^  as  if  it  meant 
^*  fome  aA  accompanied  \(ith  real  force,  and  as  if  a 
^  turning  out  by  the  ihoulders  were  neceflary :  but  thaft 
1  is  not  fo.  A  man  may  come  in  by  rightful  pofleffioo, 
and  yet  hold  over  adverfely  without  a  title :  if  he 
does,  fuch  holding  over,  under  circumftances,  will 
be  equivalent  to  an  aRiud  ou/ier*  For  inftaace, 
length  of  pofieffion  during  a  particular  eftate,  as  a 
**  term  for  looo  years,  or  under  a  leafe  for  livA,  as 
c<  long  as  the  lives  are  in  being,  gives  no  dtle*  But, 
*^  if  tenant  ^«r  auin  vk  hold  over  for  %o  years  after 
<'  the  death  of  cejluique  vie^  fuch  holding  over  mU,  in 
^^  ejedment,  be  a  complete  bar  to  die  remainder^man, 
<^  or  reverfioner ;  becaufe  it  was  adverfe  to  his  title, 
^^  So,  in  the  cafe  of  tenants  in  ccmimon,  the  pofleilion 
^'  of  one  tenant  in  common,  eo  nomine^  as  tenant  ii| 
<*  common,  can  never  bar  his  companion;  becaufe 
<«  fuch  pofleilion  is  not  adverfe  to  the  right  of  his  com- 
<<  panion,  but  in  fupport  of  their  common  title;  and, 
<<  by  paying  him  his  Ihare,  he  acknowledges  him  to 
^  be  co-tenant.  Nor,  indeed,  is  a  refufal  to  pay  rf  itfe^ 
^  fufficknt^  without  denying  bis  title.  But  if,  upon  d^ 
<<  mand  by  the  co-tenant  of  his  qioiety,  the  other  denki 
^^  to  pay^  and  denies  his  title^  faying  he  claima  the 
'*  whole,  and  will  not  pay,  and  continues  in  pofleifioii« ' 
!^  fuch  pofleifion  is  adverfe^^  and  oufter  enough/' 

The 
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The  court  was  of  opinion,  that  an  undifturbed  and 
quiet  pofleffion  for  fuch  a  kngth  of  timej  Sxras  a 
fiifficient  ground  for  the  jury  to  prefume  an  adual 
oufter ;  andj  therefore,  the  rule  for  a  new  trial  was 
dUcbarged* 

§  1 6*  It  has  been  determined  in  the  following 
modem  cafe,  that  where  one  tenant  in  common  levied 
9  fine  of  the  whole  eftate,  and  took  the  rents  and  profits 
afterwards,  without  account,  for  nearly  five  years,  this 
was  no  evidence,  whence  a  jury  fliould  be  direfted 
(againfl:  the  juftice  of  the  cafe)  to  find  an  oufter  of  his 
companion  at  the  time  of  the  fine  levied. 

517.  Philip  Ftncber  being  tenant  for  life,  remainder  Peaceable  t. 
to  his  firft  and  other  fons  in  tail,  remainder  to  his   ,  ^t^*^  i^ep. 
daughters  as  tenants  in  common  in  tail,  (who  after*  5^^* 
wards  levied  a  fine),  died,  leaving  three  daughters ; 
Mary  J  married  to  Thomas  HombJower ;  Annj  married 
to  Nicholas  Pear/alJ ;  and  Margaret^  who  died  uilmar- 
fied  before  Mrs*  Hornbhwer. 

'Mrs.  Hornhlowcr^  under  her  marriage  fettlement, 
having  a  power  to  difpofe  of  her  fliare,  executed  it  in 
fitvour  of  the  right  heirs  of  her  hulband,  vrith  a  power 
pf  revocatioxi*  She  furvived  her  hufband,  and  died 
pn  the  9tb  day  of  March  1796.  The  leflbr  of  the 
plaintiff  claimed  as  hdr  at  law  of  her  hdband,  under 
)ier  appointment.  After  her  death;  N.  PearfaU  and 
Jbm  his  wife,  levied  a  fin«  of  ^  ^i^le  eftate^  as  of 

It 
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It  was  underftood  before  the  trial,  that  the  defendants 
meant  to  claim  under  a  deed  or  will,  or  both,  of  Mrs. 
Homblower^  exteuted  fubfeqaent  to  the  deed  of  ap- 
pointment before  mentioned ;  in  confequence  of  which, 
the  plaintiff's  counfel  produced  evidence  by  anticipa* 
tion,  which  went  decidedly  to  prove,  that,  at  that  time, 
and  long  before,  when  the  fuppofed  inftrument  bore 
date,  Mrs.  Hornblower  was  infane.  Whereupon,  the 
defendant's  counfel,  faying  they  were  not  then  prepared 
to  meet  that  cafe,  flood  upon  their  title,  derived  from 
the  fine  operating  upon  what  they  contended  was  an 
adverfe  pofTefHon,  by  Pear/all  and  his  wife,  of  the 
whole  eftate  at  the  time  of  the  fine  levied.  As  to  which, 
it  appeared  in  evidence,  that>  fince  the  death  of  Mrs. 
Hornblower^  and  till  FearfaW%  death,  the  latter  alone 
received  the  whole  rent ;  and  that  no  rent  was  ever 
paid  to  the  leiTor  of  the  plaintiff,  and  no  entry  was 
proved  to  be  made  by  himt 

For  the  leffor  of  the  plaintiff,  it  was  infifted  at  the 
Tit.  35.  trial,  that  no  entry  was  neceffary  to  avoid  the  fine,  he 

having  been  tenant  in  common  with  Pear/all  during  his 
life.  That  he  might  ele£t,  whether  the  receipt  of  rent 
by  Pear/all  fhould  be  an  oufler  or  not ;  and,  if  he  were 
not  oufled,  the  fine  would  only  operate  on  the  title  and 
interefl  of  the  defendants. 

E  contra^  it  -was  infifted,  that,  as  the  leffor-of  the 
plaintiff  was  never  in  poffeffion,  this  cafe  was  diftin- 
guifhable  from  the  common  cafe,  where  feveral  tenets 
m,  common  being  in  poffeffion,  one  of  them  levies  a 

8  fine 
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fine  of  the  whole ;  and  that,  here,  the  pofleflion  being 
adverfe  from  the  death  of  Mrs.  Homblower^  and  no 
entry  having  been  made,  the  fine  was  a  bar  to  the 
plaintiflf  8  recovery. 

The  jury,  under  the  Judge's  direftion,  found  a  vcr- 
did;  for  the  plaintiff;  and  leave  was  given  to  the  de- 
fendant to  move  to  enter  a  nonfuit,  if  the  court  fhould 
be  of  opinion  that  an  entry  was  neceflary  to  avoid  the 
line. 

Lord  Jr^^^;^.— The  whole  of  the  defence  is  founded 
in  a  moil  unrighteous  and  fraudulent  proceeding ;  and, 
in  order  to  give  effed  to  it,  the  legal  operation  of  the 
fine  is  infilled  upon :  and,  it  is  alked,  if  this  were  not 
an  adverfe  pofleflion  by  Pear/all^  at  the  time  of  the 
fine  levied,  where  the  line  was  to  be  drawn.  His  Lord- 
fhift  faid,  he  had  no  hefitation  in  faying  where  the  line 
of  adverfe  pofleffion  began,  and  where  it  ended.  Primd 
facie  J  the  pofleffion  of  one  tenant  in  common  is  that  of 
another ;  and  every  cafe  and  diilum  in  the  books  is  to 
that  effed.  But  you  may  fhew,  that  one  of  them  has 
been  in  pofleffion,  and  has  received  the  rents  and  profits 
to  his  own  ufe,  without  account  to  the  other ;  and  that 
the  other  has  acquiefced  in  this  for  fuch  a  length  of 
time,  as  may  induce  a  jury,  under  all  the  circum* 
fiances,  to  prefume  an  actual  oufter  of  his  companion  ; 
and  there  the  Ime  of  prefumptioQ  ends.  In  the  cafe  of 
Doe  V.  Proffer  J  Lord  Mansfield  rightly  faid,  that  it  was 
not  neceflary  to  fhew  adual  force,  in  order  to  prove  an 
Qufler,  as  by  tummg  a  man  out  by  the  flioulders*    But, 

as 
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at  was  alfo  obferved  by  Mr.  Juftice  Ajion^  it  may  be 
inferred  from  drcumftances  \  which  drcumftances  are 
matter  of  evidence  to  be  left  to  a  jury.  There,  there 
was  an  imdifturbed  and  exclufive  pofTeflion  by  one 
tenant  in  common  for  40  y^u^ }  which  the  court  pro« 
perly  held  to  be  fuffident  eridence  of  an  oufter,  to  leave 
to  a  jury.  But  no  Judge  could  think  himfelf  warranted 
in  direding  a  jury  to  make  fuch  a  prefumption  in  this 
cafe,  in  order  to  work  the  grofleft  injuftice,  and  in  aid 
of  fraud.  What  is  the  cafe  here  ?  During  Mrs.  Horn* 
blower^ %  life.  Pear/all  held  as  tenant  in  common  with 
her :  he  received  all  the  rent,  but  he  accounted  for  her 
proportion.  She  died  in  the  month  of  March  1 796 ; 
the  defendants,  or  PeatfoUy  having,  as  is  fuppofed, 
procured  from  her  at  a  time,  when  the  jury  have  found 
her  to  be  inlane,  an  inftrument  conveying  the  property 
to  them.  Then,  in  Eqfier  term  following,  fox  the  pur« 
pofe  of  fecuring  the  poffeflion  of  this  ill-gotten  property^ 
the  fine  is  levied.  But  FeaifaU  had  then  done  no  aft^ 
which  manifefted  diat  he  held  the  poflefiion  of  the 
whole  adverfely.  The  levying  a  fine  of  the  xdiole  was 
no  ottfter  of  his  companion :  about  a  month  intervened 
between  the  death  of  Mrs.  Hombhwer  and  the  levying 
the  fine.  What  notice  was  there  to  the  leffor  of  die 
plaintiff,  at  that  time,  that  Pear/all  had  a£ted  adverfely, 
fo  that  he  (hall  be  taken  to  have  acquiefced  in  his  title  ? 
All  the  cafes  mentioned  go  upon  the  ground  of  ac* 
quiefcence  in  an  adverfe  holding,  in. order  to  prefume 
an  oufter.  In  Fairclaim  v.  ShackHeton^  there  had  been 
a  perception  of  the  rent  by  one  tenant  in  common  for 
"0,6  years  \  but,  the  title  of  the  other  being  admitted, 

no 
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no  oufter  was  prefumed.  With<3ut  an  oufter  be  found 
by  the  jury,  the  poffei&on  of  one  tenant  in  ccmimoa 
muft  be  taken  to  be  the  poffeifion  of  all.  I  do  admit, 
that,  upon  the  principle  of  the  cafe  of  Lait  v.  Holford^  Bull.  N.  P. 
the  jury  may,  from  circumftances,  prefume  an  oufter  ^ 
and,  where  the  fitd  is  fo  found,  the  legal  confequencea 
would  enfue*  But  no  Judge  would  advife  a  jury  to 
make  the  prefumption  in  this  cafe.  Then,  unlefs  the 
holding  were  adverfe,  there  was  no  occafion  for  an 
entry  to  avdd  the  fine.  Suppofe  a  tenant  for  years 
kvied  a  fine,  no  entry  by  the  landlord  would  be  ne- 
ceflary,  in  order  to  enable  him  to  maintain  an  ejefl^  Tit.  35. 
ment  at  the  end  of  the  term.  In  Tayltn-  y.  Horde^ 
Lord  Mtfii£/&A/ Cud,  that,  in  order  to  advance  juftice,  iSorr.  m. 
he  would  enable  the  real  owner,  in  fuch  a  cafe,  to  con- 
fider  himfelf  kept  out  by  wrong  or  not,  )it  his  ele£lion. 
80  a  tenant  in  common  may  rely  on  the  pofleffion  of 
his  co-tenant,  as  his  own,  unlefs  there  be  an  adual 
oufter  in  fii£l,  or  the  jury  find  it  from  circumftances. 
But  nothing  of  that  fort  is  here  found ;  and,  dierefoi^, 
we  may  confider  the  levymg  of  the  fine  as  rightfully 
and  legally  done,  and  intended  to  operate  only  on  that 
Ihare  of  the  premifes,  to  which  the  defendants  were 
hwfuUy  entitled.  Mr.  Juftice  Lawrence  dted  the  cafe 
of  Ccfpinger  v.  Keating^  on  a  writ  of  error  from  Ireland j 
Mieb.  22  Geo.  3.  where  one  of  two  brothers,  profef- . 
fing  the  catholic  religion,  entered  on  the  death  of  his 
elder  brother  upon  lands,  of  which  they  were  tenants 
in  common,  inconfequence  ofthegavel  ad,  direfiing 
that  the  lands  of  perfons  of  that  perfuafion  ibould  de* 
fcend  to  all  the  males,  according  to  the  cuftom  of  gavel- 
kind} 
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Idtad ;  and  held  them  for  feveral  years  until  his  death. 
And  the  court  determined,  that  the  fon  of  the  elder 
brother  was  not  barred  by  the  ftatute  of  limitations ;  as 
the  uncle  was  tenant  in  common  with  him  under  that 
z6ty  no  adual  oufter  being  found. 

The  rule  was  made  abfolute  for  entering  a  nonfuit. 

Sobjeat^  g  ,3^  Eftates  in  common  are  fubjca  to  curtefy : 

and,  therefore,  where  a  woman  is  tenant  in  fee  or  in 
tail,  of  an  eflate  in  common,  and  marries  and  has  iflue, 
and  dies,  her  hu{band  fliall  be  tenant  by  the  curtefy ; 
and  the  feifin  of  one  tenant  in  common  will  be 
coniidered  as  the  feifin  of  the  other  for  this  purpofe. 

Sterling  ▼•  5^9*  ^'  ^^^>  l^^^^g  ^  ^^9  ^  fon,  and  a  daughter: 

14  V?f  kL  the  widow  entered  upon  the  eftate,  and  was  feifed  as 
***•  tenant  in  dower  of  one  part,  as  tenant  in  common  with 

her  fon  of  another,  and  of  a  third  part  as  guardian  in 

focage  to  him. . 

The  fon  went  beyond  fea,  and  died  there  under  age, 
whereby  the  daughter  became  entitled/  She^  during 
her  infancy,  married  the  plaintiff,  and,  together  with 
him,  applied  to  the  mother  to  be  let  into  poffeflion  of 
the  fon*8  part ;  which  the  mother  refufed,  imagining 
the  fon  was  (till  alive,  and  therefore  infifted  to  bold  the 
land  for  him.  Upoh  this,  they  filed  a  bill  in  Chancery 
for  an  account,  which  was  accordingly  directed.  After 
this,  the  daughter  died;  and,- upon  farther  application 
to  the  court  by  thp  hufband,  one  quefUon  was,  whether 

the 
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the  fdfm  of  the  mother,  (after  the  fon's  death),  bdng 
tenant  in  common  with  the  daughter,  was  the  feifin  of 
the  daughter,  fufficient  to  make  the  hufband  tenant  by 
the  curtefy  of  her  part. 

The  Court  held  it  was  fufl^cient :  for  the  entty  and 
poileilion  of  otie  tenant  ill  eommott,  is  the  entry  and 
pofleiHon  of  the  other ;  and,  acc6i*dingly,  it  was  de« 
creed  fot  the  plaintiff!  Indeed,  vrfiere  one  etiters^ 
claiming  the  whole  fOf  himfelf,  in  exclufion  of  his 
companion,  this  may  liot  ferve  as  the  entry  of  his  dom^^ 
panion,  bdng  made  diredly  againft  him ;  but  that  is  not 
this  cafe.  For  it  appears,  that  the  mother's  keeping  poflef- 
lion  of  the  whole,  againil  her  daughter  afad  her  huiband, 
Was  entirely  owing  to  a  miftake,  in  imagining  her  fon 
Was  ftill  living,  and  iiot  with  an  intent  to  exclude  the 
daughter  from  her  right,  and,  therefore,  xko  inference 
eould  be  dAwn  from  it« 

§  26.  A  Woitian  diall  alfo  be  endowed  of  sin  eftate  AdA  td 

in  common ;  but,  in  fuch  cafe,  dower  fha^l  be  aifigned  ^^^'- 

in  common :  for  the  widoW  <!anA6t  have  it  otherwiie  37  k        ' 
than  her  hufband  had  it* 

I, 

§  it^  Eftates  jn  common  da  only  be  diflblvediil   Hoirdlfr 
two  ways }  by  uniting  all  the  titles  in  one  tenant  by        "^^^ 
purchafe  or  otherwife.  Which  brings  the  whole  <0  <)ne 

^ftate  ill  feveralty^ 

» 

§  22.  By  miking  piinidoii,  ifbltlit  by  ike  d)iiiiildii   ptrtitiM  «t 
law,  might  have  beea  made  without  deed,  provided  it   ^'':    , 
VOL,  II.  Q  o  wa« 
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was  executed  in  fereralty  by  livery.    And,  by  the  ft%« 
tutes  31  Hen.  8.  c^  i.^  32  Hen.  8.  c.  32.9  aqd  9  Ifn^ 
Ant€,Tit.i8.   3-  c.  31.9  one  tenant  in  common  may  compel  h|$  cquv* 
'^'  '    '     panion  to  make  partitioii  by  writ, 

i 

HaUoQ  ▼.  §  23.  In  partition,  a  rule  to  fhew.cau&  was  gianted, : 

2  Black.  R« '  and  afterwards  made  ahfolut^,  on  affidavit  of  fer^ce, 
1134-  MS9-     foj.  tjie  court  to  proceed  to  examine  the  tjtle  of  the  de«  ^ 

fendant ;  procefs  having  been  dyly  returned,  the  de^ 
claration  entered,  and  no  appearance ,  entered  bf  thq 
8&9Wffi.3.   tenant  within  ten  days. .  The  court,  on  maUng  the 

rule  abfolute,  appointed  to  proceed  on  the  pxamioatiQ^ 
in  open  court  on  the  morrow.     On  the  morrow^ 
Walker  for  the  demandant  opened  his  title,  of  which| 
abftrads  had  previoufly  been  left  with  the  Judges.    J/^ 
fortunately  proved  not  to  be  very  intricate.    The  feveral 
feifms,  ddcents,  deyifes,  and  conveyances,  were  proT^ 
by  afEdavits«    The  deecls  and  wills  were  produced  aa^ 
read:  and,  no  counfel  appearing  for  the  tenant,  die 
|larl  of  Tbaneiy  judgment  on  his  de&ult  w^  given  fbr- 
the  demandant,  to  hold  hi  feveralty  the  premife$  de« 
manded  in  his  count ;  in  fon^e  of  y^hichi  he  \^as  feife4 
of  two  undivided  third  parts,  and,  in  others,  of  a  moiety 
pnly,  in  common  with  the  faid  Eai;!  Qt^^TbaneU    An4 
^  writ  of  partition  was  s^warded  acco^^ngly. 


In  a  fubfequent  term,  the  fiieriBf  returned,  that  bci 
)iad  executed  the  fame  in  the  prefence  of  perfons,  who 
attended  for  the  plaintiff  and  defendant  refpe&ivelys 
and  he.fpecified  in  his  return  the  feveral  parcels,  with 
their  metes  and  |;>oundaries.    And,  hereupon.  Walker 

foPT 
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iPor  the  plaintiff  moved  for  final  judgment,  qttod  partitio 
fitjt&hitis.  The  rule  for  which  was  made  abfolute, 
the  laft  day  of  th^  term,  on  aiSdavit  of  notice  to  xht 
defendant,  and  tenants  in  poflefllom 

5  S4-  iPartidohs  of  eilates^  held  in  common,  are  Partition  in 
how  ufually  made  by  a  commiflion  iffuing  out  of  the  ^4"*^^* 
Court  oi  Chancery ;  and,  in  fuch  cafes,  it  is  not  ne-  ^^^  ^^*  *^* 
ceflary  that  every  part  of  the  eftate  fhould  be  divided  j 
for  it  is  fuiEtient,  if  each  tenant  in  common  have  aa 
equal  ihare  of  the  whole. 

5  ^$.  A  partition  was  decreed  of  an  eftate,  which   Chrendon  r. 
iconfifled,  among  other  things,  of  a  great  houfe  and    ,  p^  Wnw. 
park.     The  defendant  infilled  to  have  one-third  of  the   44^* 
houfe,  and  aifo  a  third  of  the  park,  ailigned  to  him  by 
the  commiffioners,  who  were  to  make  the  partition. 
And  it  was  urged  for  him,  that^  as  he  was  entitled  to 
a  third  of  the  whole,  fo,  confequently,  he  was  to  have 
la  third  of  the  houfe  and  park :  and,  in  many  cafes  in 
the  law,  things  entire  in  their  nature,  as  a  houfe,  a  mill,  • 

or  an  advowfon,  might  be  divided ;  fo  a  tenant  in 
common  Oiall  have  half  the  houfe,  every  other  toll 
difh,  and  every  other  turn  of  a  church,  &f^.  That 
thus  it  would  be  at  law,  in  cafe  of  a  writ  of  partition  ; 
and  equity  follows  the  law. 

Lord  Chancellor  Parker  faid,  care  mud  be  ta^^n, 
that  the  defendant  ihall  have  one-third  part  in  value  of 
thQ  eftate }  but  there  is  no  colour  of  reafon,  that  any 

O  o  a  part 
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pirt  of  the  eftate  (hould  be  leflened  in  value,  in  order 
that  the  defendant  (bould  have  one*third  of  it.  Now. 
if  the  defendant  fhould  have  one-third  of  the  houfe 
md  parky  this  would  very  much  leflen  the  value  of 
both.  If  there  were  three  houfes  of  different  value 
to  \k  divided  amongft  three,  it  would  not  be  right  to 
divide  every  houfe :  for  that  would  be  to  fpoil  every 
houfe.  But  fome  recompetice  is  to  be  made,  either 
by  a  fum  of  money,  or  rent  for  owelty  of  partition,  to 
thofe  who  have  the  houfes  of  lefs  value.  It  is  true, 
if  there  were  but  one  houfe,  or  mill,  or  advowfon  to 
be  divided,  then  this  entire  thing  muft  be  divided  in 
manner  as  the  other  fide  contend :  Jecwj  when  there 
are  other  lands,  which  may  make  up  the  defendant's 
ihare.  Therefore^  fince  the  plaintiff  and  his  wife  havo 
two-thirds,  I  recommend  it  that  the  houfe  and  park  ho 
allowed  to  them,  and  that  a  liberal  allowance  out  of 
the  reft  of  the  eftate  be  made  to  the  defendant,  in  lieu 
of  his  ibare  of  the  hou£^  and  park. 


Xfaole^.  §  26.  Sir  George  Strode  devifed  divers  manors,  ^c. 

f  P.  Wmf.      *^  truftees  and  their  heirs,  in  truft  for  his  two  grand* 
I'**  ^  d^ughtei's.  Lady  Hertford  dxid  Lady  Brook^. 

On  a  bill  for  partition.  Lord  Chancellor  King  faid ; 
pecree  a  partition }  and,  for  that  purpofe,  let  a  com- 
mi0ion  ifiue  to  allot  one  moiety  in  feveralty  to  Lord 
Brooke^  the  fon  of  Lady  Brookff  and  the  other  moiety 
in  leyeralty  to  Lady  Hertford^  to  hold  to  them  acconU 
in|  to  their  rcfpe£tiv$  ^tes,    fipt^  fpri|fin\ich  as  Lord ' 

Brookt 
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^r^^^(bdng  an  infant)  cannot  join  in  a  conveyancQ 
of  the  moiety  to  Lady  Hertford^  fo  that  there  cannot 
be  mutual  conveyances^  let  the  conveyances,  to  be 
made  by  the  truftees  of  the  legal  eftate,  be  refpited 
until  the  infant  comes  to  twenty-one. 


^S 


t. 


%  27.  On  a  bill  by  tenant  in  common  for  partition  TuckfieU  ▼, 
againft  tenant  for  life,  and  an  infant,  tenant  in  tail  in  Amb^ioy. 
remainder  of  the  other  moiety,  the  ufuad  decree  for 
partition  to  hold  and  enjoy  in  feveralty,  and  for  mutual 
conveyances,  was  made.  But  day  was  given  to  the 
infant,  till  after  he  came  of  age,  to  fiiew  caufe  againft 
the  decree* 


On  a  motion  made  by  the  plaintifiF  to  refpite  the 
execution  of  the  con^ance,  till  the  infant  came 
of  age,  thd  quefljon  was,  whether  the  plaintiff  was 
obliged  to  convey  till  the  infant  came  of  age ;  becaufe 
he  could  not  have  a  conveyance  from  him  till  that 
time. 


Sir  J.  Strange  M.  R.,  was  of  opinion,  that  the  con- 
veyance to  the  plaintiff  of  his  feveralty,  ought  to  be 
made  immediately  according  to  the  decree ;  and  took 
adiiUn£tion  between  this  cafe  and  that  of  Breaker.  Ante,Ils<. 
Hertferd.  In  that  cafe,  the  bill  for  partition  was 
brought  by  the  infant :  in  this  it  is  by  an  adult 
againfl  an  infant*  But,  at  the  importunity  of 
counfel,  leave  was  given  to  move  it  again  before  the 
I^rd  Chancellor,  who  declared  his  opinion,  that  the 

conveyance 


M« 


•  V. 


ticMtfeyan^oi\ght  to  be  mutual,  not  only  a^  to  ^ 
dlifig;  Ml  sUfo,  in  point  of  tttte:  add  faid,  that 
d^e  cafis  df  £fV0i(^  Y»  Hertford^  fhongb  different  fai 
^me>  drdnoftances,  tvas  a  confidenilAe  authority^ 
and  dMered  the  eonreyance  by  the  pta&idff  to  b^ 
id|iited. 


\     '     V 
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